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No. 14503

Filed Sep. 4, 1940'.

Viol: Section 338, Title 18, United States Code.

In the District Court of the United States, in and

for the Southern District of California, Cen-

tral Division.

INDICTMENT

At a stated term of said court, begun and holden

at the City of Los Angeles, Coimty of Los Angeles,

within and for the Central Division of the South-

*Page numbering appearing at foot of page of original certified
Transcript of Eeeord.
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ern District of California on the first Monday of

February in the year of our Lord one thousand

nine hundred forty:

The grand jurors for the United States of Amer-

ica, impaneled and sworn in the Central Division

of the Southern District of California, and inquir-

ing for the Southern District of California, upon

their oath present:

That prior to the acts of mailing hereinafter al-

leged and thereafter to and including the date of

filing of this indictment, ROBERT H. WHITSON,
hereinafter called the defendant, whose full and

true name, other than as herein stated, is to the

grand jurors unknown, late of the Central Divi-

sion of the Southern District of California, did

devise and intend to devise a scheme and artifice

to defraud the Catholic Welfare Society, Mon-

signor Thomas J. O'Dwyer, St. Boniface's Orphan-

age, Rev. Gerard Brenneke, and divers other per-

sons to the grand jurors imknown, hereinafter

called the persons to be defrauded, and to obtain

money and property from the said persons to be

defrauded by means of false and fraudulent pre-

tenses, representations, statements and promises

hereinafter set forth, which said scheme and arti-

fice was in substance and effect as follows:

That the defendant would assume and act imder

the fictitious names of St. Mary's Service Agency,

St. Mary's Orphanage, and the National Service

Agency;
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That the defendant, acting imder the fictitious

name of St. Mary's Service Agency, would rent a

post office box number 1483 in the [2] United

States post office at Wilmington, Delaware, giving

fictitious names and addresses as reference and a

non-existent street address as his own address
j

That the defendant would call upon various Cath-

olic organizations to secure contracts with said or-

ganizations for the collection of funds for Catholic

charities, the said contracts to provide for the use

of the names and sponsorship of such organizations

in return for a percentage of the funds obtained in

pursuance of said contracts;

That for the purpose of securing said contracts

and the use of the names and sponsorship of such

organizations, the defendant would falsely repre-

sent, promise and pretend:

1. That the defendant was attempting to secure

such contracts for his mother and for his aunt,

when in tnith and in fact and as the said defendant

then and there well knew, he, the said defendant,

was not attempting to secure contracts either for

his mother or for his aunt, but in truth and in fact

the defendant intended to collect fluids in pur-

suance of said contracts himself;

2. That the defendant's mother and the defend-

ant's amit had performed services in fund-raising

campaigns for St. Mary's Orphanage, at Wilming-

ton, Delaware, when in truth and in fact, as the

defendant then and there well knew, there was no

such institution as St. Mary's Orphanage located
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at Wilmington, Delaware, and neither defendant's

mother nor his aunt could have performed any such

services

;

3. That defendant had samples of literature

used in said campaign for St. Mary's Orphanage as

aforesaid, which said literature had produced good

results, when in ti'uth and in fact and as the de-

fendant then and there well knew, said purported

literature was never used by anyone in raising

funds for St. Mary's Orphanage, or in any other

way, but was in fact made up by the defendant

solely for the purpose of deceiving the persons to

be defrauded, and said literature had not produced

good results or any results because it was never

used; [3]

4. That Mother Elizabeth J. C. of St. Mary's

Orphanage would, upon inquiiy by the persons to

be defrauded, advise the persons to be defrauded

of the good work performed by defendant's mother

and his aunt on behalf of St. Mary's Orphanage,

when in truth and in fact and as the defendant

then and there well knew, neither St. Mary's Or-

phanage nor Mother Elizabeth J. C. could advise

the persons to be defrauded anything regarding the

defendant's mother or his aunt, but in truth and

in fact both St. Mary's Orphanage and Mother

Elizabeth J. C. were fictitious;

5. That the address of said Mother Elizabeth

J. C. and of said St. Mary's Orphanage was Box
1483, Wilmington, Delaware, when in truth and in

fact and as the said defendant then and there well
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knew, Box 1483 Wilmington, Delaware, was not

tlie address of either Mother Elizabeth J. C. or

St. Mary's Orphanage, but in truth and in fact

both Mother Elizabeth J. C. and St. Mary's Or-

phanage were fictitious as aforesaid, and said Box

1483 Wilmington, Delaware was rented by said de-

fendant and all mail addressed there would be

received by the defendant;

It was further a part of said scheme and artifice

that the defendant would advise the Post Office

Department at Wilmington, Delaware to forward

all mail received for Box 1483 Wilmington, Dela-

ware to 561 Paramount Theatre Building, Los

Angeles, California, and the defendant would thus

receive mail addressed to either Mother Elizabeth

J. C. or St. Mary's Orphanage, in pursuance of his

representations aforesaid

;

That upon receiving mail addressed to either

Mother Elizabeth J. C. or St. Mary's Orphanage,

the defendant would answer the same favorably to

the defendant, signing the same with the name
Mother Elizabeth J. C. and written on stationery

bearing the printed letterhead of St. Mary's Or-

phanage
;

And the grand jurors aforesaid, upon their oath

aforesaid, do further present, that all of said rep-

resentations, pretenses and pro- [4] mises were

made or caused to be made by the defendant to the

l^ersons to be defrauded as a part of said scheme

and artifice to defraud; that said representations,

pretenses and promises were made and caused to

be made by the defendant to the persons to be de-
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frauded through and by means of oral statements,

letters, writings and papers so worded, constructed

and expressed as to deceive and they were intended

to deceive the persons to be defrauded; that the

defendant, at the time of making said representa-

tions, pretenses and promises then and there well

knew the same to be wholly false and fraudulent.

And the grand jurors aforesaid, upon their oath

aforesaid, do further present that the said defend-

ant, on or about July 12, 1940, at Los Angeles,

County of Los Angeles, in the Central Division of

the Southern District of California, and within the

jurisdiction of the United States and of this Hon-

orable Court, for the purpose of executing said

scheme and artifice unlawfully and feloniously, did

knowingly cause to be placed in the United States

Post Office there, to be sent and delivered by the

Post Office Establishment of the United States,

according to the directions thereon, a certain letter

in a postpaid envelope addressed to Reverend

Mother Elizabeth, J. C. St. Mary's Orphanage Box

1483 Wilmington, Delaware, to-wit: a letter of the

following tenor: [5]

July 12, 1940

Reverend Mother Elizabeth, J. C.

St. Mary's Orphanage

Box 1483

Wilmington, Delaware

Dear Reverend Mother:

The Superintendent of Catholic Schools of

the Archdiocese of San Francisco introduced



United States of America 7

to me a Mr. Robert H. Whitson, a resident of

Los Aiigeles.

In our conference Mr. Whitson referred to

the work which his mother and aimt had ac-

complished in the Diocese of Scranton mider

Bishop Hafey in the upbuilding of your Or-

phanage in Wilmington. He stated that his

mother, a native of California, wishes to return

to this State and engage in similar work here

on behalf of one or more Catholic institutions.

I hesitated to give him a decision in this mat-

ter. I am anxious to have confidential informa-

tion from you as to the work accomplished by

Mrs. Whitson. I understand that in addition to

sponsoring a fund-raising campaign, she has

also developed considerable correspondence

with a large number of persons answering in-

quiries, giving coimsel and encouragement, etc.

I find it difficult to make any suggestion to

Mr. Whitson and will appreciate any informa-

tion or recommendation you may give me.

With kindest regards.

Sincerely yours,

(Rt. Rev.) THOMAS J. O'DWYER,
General Director.

TJO'Drh [6]

Contrary to the form of the statute in such case

made and provided and against the peace and dig-

nity of the United States of America. [7]
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SECOND COUNT
And the grand jurors aforesaid, upon their oath

aforesaid, do further present:

That they do reallege and incorporate herein, as

if again set forth at length, all of the allegations

of the first count of this indictment, except those

allegations alleging the mailing of the letter referred

to in said coimt and describing said letter;

That the defendant, on or about July 13, 1940,

then having devised the scheme and artifice in said

first count described, for the purpose of executing

the same, in the Central Division of the Southern

District of California, and within the jurisdiction

of the United States and of this Honorable Court,

unlawfully and feloniously did knowingly place and

cause to be placed in the United States Post Office

at Los Angeles, California, to be sent and delivered

by the Post Office Establishment of the United

States, according to the directions thereon, a cer-

tain letter in a postpaid envelope addressed to Clerk

Lock Box Division U. S. Post Office Wilmington,

Dela., to-wit : a letter of the following tenor : [8]

Dear Mr. Hammond:
Lock Box Division:

If there is any mail in our Box 1483, except the

rental receipt, will you kindly forward it in en-

closed envelop to our Los Angeles Of^ce, while I

am away. Thank you.

ST. MARY'S SERVICE AGENCY
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Contrary to the form of the statute in such case

made and provided and against the peace and dig-

nity of the United States of America. [9]

THIRD COUNT
And the grand jurors aforesaid, upon their oath

aforesaid, do further present:

That they do reallege and incorporate herein, as

if again set forth at length, all of the allegations

of the tirst coimt of this indictment, except those

allegations alleging the mailing of the letter re-

ferred to in said coiuit and describing said letter;

That the defendant, on or about July 27, 1940,

then having devised the scheme and artifice in said

first count described, for the purpose of executing

the same, in the Central Division of the Southern

District of California, and within the jurisdiction

of the United States and of this Honorable Court,

unlawfully and feloniously did knowingly cause

to be delivered by the Post Office Establishment

of the United States, according to the directions

thereon, a certain letter in a postpaid envelope ad-

dressed to Rt. Rev. Msgr. Thomas J. O'Dwyer

General Director of Charities The Catholic Wel-

fare Bureau, 333 West Second St., Los Angeles

California, which had theretofore been placed in

the United States Post Office at Wilmington, Dela-

ware to be sent and delivered by the Post Office

Establishment of the United States, to-wit: a let-

ter of the following tenor. [10]
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St. Mary's Orphanage

Box 1483 Wilmington, Dela.

July 26, 1940

Rt. Rev. Msgr. Thomas J. O'Dwyer

General Director of Charities

of the Archdiocese of Los Angeles

Los Angeles, California.

Right Reverend and Dear Monsignor:

Please pardon this delay in replying to your let-

ter of July 12th, due to my absence for the past

ten days. Upon my return, to-day, I hasten to an-

swer same.

I have met Mr. Robert H. Whitson only twice,

although he has frequently assisted his folks in

their work for our institution. I do know Mrs.

Anna Whitson of New York (who, I understand, is

a Califomian), Mrs. Therese Murray Whitson,

formerly of Scranton, and other members of the

family living in the Diocese of Scranton.

They have done much good and intense work,

for the past several years, in raising large sums

bv mail for us, relieving the Order of all expense

and responsibility incidental thereto; helping us

to effect some much needed expansion in structures

and scope of work both here and in Pennsylvania.

Their list of prospects has covered a wide area

and resulted in the building up of a large patron-

age and ''advisory and consoling" correspondence,

which they have ably handled. Incidentally, their

campaign literature differs from the usual type
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of soliciting letter, being, rather, messages of Cath-

olic inspiration which, we feel, scatter much good

in our name.

I hope that I have given the necessary infor-

mation you desire to assist you in making your

suggestion.

Sincerely yours,

MOTHER ELIZABETH, J.C.

Contrary to the form of the statute in such case

made and provided and against the peace and dig-

nity of the United States of America.

WM. FLEET PALMER,
United States Attorney. [11]

[Endorsed]: No. 14503. United States District

Court, Southem District of California, Central

Division. The United States of America vs. Robert

H. Whitson. Indictment Viol: 18 USC 338. A True

Bill, Jerome H. Bishop, Foreman. Bail $1000.

[Endorsed] : Filed Sep 4 1940, R. S. Zimmerman,

Clerk. By Edmund L. Smith, Deputy Clerk. [12]

At a stated teiin, to wit: The September Term,

A.D. 1940 of the District Court of the United States

of America, within and for the Central Division of

the Southern District of California, held at the

Court Room thereof, in the City of Los Angeles

on Monday the ninth day of September in the year

of our Lord one thousand nine himdred and forty.
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Present: The Honorable: Paul D. McCormick,

District Judge.

[Title of Cause.]

This cause coming before the Court for aiTaign-

ment and plea of defendant Robert H. Whitson;

R. K. Lambeau, Assistant U. S. Attorney, appear-

ing as counsel for the Government; Ames Peterson

and Louis A. Schaffer, Esqs., appearing as coun-

sel for the said defendant, who is present; and A.

Wahlberg, Court Reporter, being present and re-

porting the testimony and the proceedings:

The defendant states his true name is as given

in the Indictment, waives reading of the Indict-

ment, and enters his plea of not guilty to each of

counts one, two, and three.

It is ordered that bond of the defendant be re-

duced to $500.00 herein, and that the cause be as-

signed to the division of Judge Beaumont for fur-

ther proceedings, and that the cause be, and it here-

by is, continued to September 16, 1940, for setting

for trial. [14]

At a stated term, to wit: The September Term,

A. D. 1940 of the District Court of the United

States of America, within and for the Central Di-

vision of the Southern District of California, held

at the Court Room thereof, m the City of Los

Angeles on Tuesday the fifth day of November in

the year of our Lord one thousand nine hundred

and forty.



16 Bohert H. Whitson vs.

Present : The Honorable : Campbell E. Beaumont,

District Judg'e.

[Title of Cause.]

This cause coming before the Court for further

jury trial of defendant Robert H. Wliitson; R. K.

Lambeau, Assistant U. S. Attorney, appearing as

counsel for the Government; Ames Peterson and

Louis A. Schaffer, Esqs., appearing as counsel for

the said defendant, who is present; H. E. Snyders,

Reporter, being present and reporting the testimony

and proceedings; at 10:04 o'clock A. M. Court re-

convenes herein and the jurors all being present

and counsel so stipulating,*******
At 5:42 o'clock P. M. Court reconvenes, and all

being present as before, and the jurors being pres-

ent and counsel so stipulating, the Foreman of the

jury presents and reads verdict of guilty on each

of the three counts. Verdict is also read by the

Clerk, and each juror states that the verdict as

read is his verdict, and the said verdict is ordered

filed and spread upon the minutes of this Court,

to-wit

:

VERDICT

[Title of District Court and Cause.]

We, the Jury in the above-entitled case, find

the defendant Robert H. Whitson guilty as

charged in Count 1 of the indictment, guilty
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as charged in coimt 2 of the indictment, and

guilty as charged in count 3 of the indictment.

Dated: Los Angeles, California, Nov. 5, 1940.

VAN D. HOGAN,
Foreman of the Jury.

[Endorsed]: Filed, Nov. 5, 1940, R. S. Zimmer-

man, Clerk. By R. B. Clifton, Deputy Clerk. [17]

District Court of the United States

Southern District of Calif., Central Division

No. 14503-B. Criminal Indictment in Three counts

for violation of U.S.C, Title 18, Sees. 338.

UNITED STATES

vs.

ROBERT H. WHITSON

JUDGMENT AND (COMMITMENT

On this 26th day of November, 1940, came the

United States Attorney, and the defendant Robert

H. "V\^iitson appearing in proper person, and by

his counsel, Ames Peterson and Louis A. Schaifer,

and,

The defendant having been convicted on ver-

dict of guilty on counts 2 and 3 of the offense

charged in the Indictment in the above-entitled

cause, to-wit using the United States mail with in-

tent to defraud; and the defendant having been

now asked whether he has anything to say why
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judgment should not be pronounced against him,

and no sufficient cause to the contrary being shown

or appearing to the Court, It Is by the Court

Ordered and Adjudged that the defendant, hav-

ing been found guilty of said offenses, pay unto

the United Sltates of America a fine in the siun of

One Thousand Dollars ($1,000.00) on Count 2 of

the indictment.

and that said defendant be further imprisoned

until payment of said fine, or fine and costs, or un-

til said defendant is otherwise discharged as pro-

vided by law.

It Is Further Ordered that imposition of sen-

tence on Coiuit 3 of the indictment be, and the

same hereby is suspended for the period of five

(5) years, during which period the defendant is

placed on probation;

It Is Further Ordered that execution of the sen-

tence on Count 2 be and the same hereby is stayed

until 12 o'clock noon December 2, 1940.

It Is Further Ordered that the Clerk deliver

a certified copy of this judgment and commitment

to the United States Marshal or other qualified

officer and that the same shall serve as the com-

mitment herein in the event the herein fine is not

paid as provided by this judgment.

(Seal) (Signed) C. E. BEAUMONT,
United States District Judge.

[Endorsed]: Filed Nov 26 1940 R. S. Zimmer-

man, Clerk. By R. B. Clifton, Deputy Clerk. [19]
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[Title of District Court and Cause.]

NOTICE OF APPEAL
Name and address of appellant—Robert H. Whit-

son, Rosslyn Hotel, Los Angeles, California.

Name and address of appellant's attorneys—Mil-

ton M. Cohen and Alfred F. MacDonald, Esqs., 505

Taft Building, Los Angeles, California.

Offense—Violation Section 338, Title 18 United

States Code, using the United States mail mth
intent to defraud.

Date of Judgment—November 26, 1940.

Brief description of judgment or sentence: Fine

in the sum of $1,000.00 on Count 2 of the indict-

ment; imposition of sentence on Coimt 3 of the in-

dictment suspended for a period of five years, dur-

ing which period defendant is placed on probation.

I, the above named appellant, hereby appeal to

the United States Circuit Court of Appeals for

the Ninth Circuit from the judgments above men-

tioned on the groimds set forth below.

ROBERT H. WHITSON,
Appellant.

Dated: November 29, 1940. [20]

GROUNDS OF APPEAL

(1) That the verdict is against the law;

(2) That the verdict is against the evidence;

(3) That the verdict is against the law and

the evidence;

(4) That the Court erred in its ruling upon

the reception and rejection of evidence;
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(5) That the Court erred in receiving in evi-

dence all testimony and evidence offered by the

proscution, objection to which was made by de-

fendant and the objections overruled;

(6) That the Court erred in refusing to admit

evidence offered on behalf of the defendant;

(7) That the Court erred in giving to the jury

each and every instruction offered by the prosecu-

tion, exception to which instructions were taken

by the defendant;

(8) That the Court erred in refusing to give to

the jury instructions requested to be given by the

defendant

;

(9) That the Court erred in giving to the jury

instructions given by the Court on its own motion,

exception to the giving of which instructions were

duly taken by the defendant;

(10) Appellant does further specify as grounds

of his appeal other errors at law occurring at the

trial, which said errors of law and other groimds

of appeal will more specifically be set forth and

appear in appellant's Bill of Exceptions and as-

signment of errors to be hereafter filed in this

cause.

MILTON M. COHEN and

ALFRED F. MacDONALD.
By MILTON M. COHEN,

Attorneys for defendant and appellant.

Dated: November 29, 1940. [21]
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[Endorsed]: Received copy of the within notice

of appeal this 2nd day of Dec. 1940.

WM. FLEET PALMER,
U. S. Atty.

R. K. LAMBEAU,
Asst. U. S. Atty.

[Endorsed] : Filed Dec. 2, 194(^-9 :55 AM, R. S.

Zimmerman, Clerk. By Geo. Ruperich. [22]

[Title of District Court and Cause.]

STIPULATION THAT AN ORDER OF COURT
BE MADE EXTENDING THE TIME
WITHIN WHICH TO SETTLE BILL OF
EXCEPTIONS AND FILE ASSIGNMENT
OF ERRORS ON DEFENDANT'S APPEAL
HEREIN.

It is hereby stipulated by and between United

States of America, plaintiff in the above entitled

cause, and Robert H. Whitson, defendant and ap-

pellant therein as follows:

First: That the time within which the Bill of

Exceptions in the above entitled action, on behalf

of the appellants be settled, is extended to and in-

cluding the 15th day of February, 1941.

Second: That defendant and appellant will file

his proposed Bill of Exceptions and Assignment

of Errors on or before the 20th day of January,

1941.
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Third: That the plaintiff and respondent file

his proposed amendments, if any, to said Bill of

Exceptions, on or before the 10th day of February,

1941.

Dated December 2d, 1940.

WM. FLEET PALMER,
United States Attorney.

By RUSSELL K. LAMBEAU,
Asst. United States Attorney.

MILTON M. COHEN and

ALFRED F. MacDONALD.
By ALFRED F. MacDONALD,

Attorneys for defendant and appellant.

[Endorsed]: Filed Dec 28 1940, R. S. Zimmer-

man, Clerk. By John A. Childress, Deputy. [23]

[Title of District Court and Cause.]

ORDER EXTENDING TIME WITHIN WHICH
TO SETTLE BILL OF EXC^EPTIONS AND
FILE ASSIGNMENT OF ERRORS.

Upon reading and filing the stipulation of coun-

sel for plaintiff and respondent, and counsel for

defendant and appellant, and it also otherwise ap-

pearing to the Court that there is good cause there-

for,

It is hereby ordered that the time within which

the Bill of Exceptions in the above entitled action,

on behalf of the appellant be settled, is extended to

and including the 15th day of February, 1941.
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It is further ordered that the defendant and ap-

pellant, Robert H. Wliitson, file his assignment of

errors and proposed Bill of Exceptions on or be-

fore the 20th day of January, 1941.

It is further ordered that the United States At-

torney file his proposed amendments, if any, to

said Bill of Exceptions on or before the 10th day

of February, 1941.

Dated December 27, 1940.

C. E. BEAUMONT,
United States District Judge.

[Endorsed]: Filed Dec 28 1940, R. S. Zimmer-

man, Clerk. By John A. Childress, Deputy. [24]

[Title of District Court and Cause.]

ASSIGNMENT OF ERRORS
Comes now Robert H. Whitson in connection

with his notice filed with the Clerk of the above

entitled Court, stating that he appeals to the United

States Circuit Court of Appeals for the Ninth

Circuit, from the judgments and sentences entered

in the above entitled cause against him on the

26th day of November, 1940, and said defendant

having duly given notice of appeal as provided

by law, said defendant and appellant now makes

and files within the time provided by law and the

orders of the Court, the following Assignment of

Errors herein, upon which he will apply for a re-

versal of said judgments and sentences, and each
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of them, upon appeal, and which errors and each

of them are to the great detriment, prejudice and

injurj^ of this defendant, in violation of the rights

conferred upon him by law, and said defendant

says that in the record and proceedings in the above

entitled cause, upon the hearing and determination

thereof in the Central Division of the United States

District Court for the Southern District of Cali-

fornia, there is manifest error in this, to-wit:

I.

The Court erred in denying the motion of the

defendant, made at the close of plaintiff's case,

and renewed at the close of all of the evidence in-

troduced in said case, to direct a verdict [25] of not

guilty as to each of the offenses charged in the in-

dictment, which said motion was made substan-

tially as follows:

''Mr. Peterson: At this time may it please the

Court, we move that the Court instruct the jury

to return a verdict of not guilty upon all of the

counts set forth in the indictment upon the grounds

that the evidence is wholly insufficient to sustain

or justify any verdict of guilty as to any of the

counts contained in the indictment."

To the denial of which motion the defendant

then and there duly excepted.

II.

The Court erred in sustaining the objection of

counsel for the Government to the introduction of

a document marked as Defendant's Exhibit C, for
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identification, to which ruling of the Court the de-

fendant then and there duly excepted.

III.

The Court erred in denying the motion of the

defendant for a new trial of said cause based upon

the grounds that the verdicts of the jury were con-

trary to the law, and that the evidence was insuffi-

cient to justify the verdicts.

To the denial of which motion the defendant then

and there duly excepted.

IV.

The Couii: erred in pronouncing judgment and

sentence upon the defendant as to Counts 2 and

3 of the indictments, for the reason that the evi-

dence was entirely insufficient to sustain or justify

the verdicts of the jury finding the defendant guilty

as to said counts.

Wherefore said defendant, Robert H. Whitson,

prays that by reason of the errors aforesaid, the

said judgments and [26] sentences imposed against

him be reversed and held for naught.

MILTON M. COHEN.
ALFRED F. MacDONALD.

By ALFRED F. MacDONALD,
Attorneys for Defendant.

[Endorsed]: Received copy of the within As-

signment of Errors, this 17th day of January, 1941.

WM. FLEET PALMER,
Attorneys for Ptff.

[Endorsed]: Filed Jan 17 1941, R. S. Zimmer-

man, Clerk. By P. D. Hooser, Deputy. [27]
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In the District Court of the United States

Southern District of California

Central Division

Fo. 14503-B Crim.

UNITED STATES OF AMERICA
Plaintiff

vs.

ROBERT H. WHITSON,
Defendant

CERTIFICATE OF CLERK
I, R. S. Zimmerman, Clerk of the United States

District Court for the Southern District of Cali-

fornia, do hereby certify that the foregoing pages,

numbered 1 to 29, inclusive, contain full, true and

correct copies of the Indictment; Statement of

Docket Entries; Plea of Defendant; Minutes of

Proceedings on Impanelment of the Jury; Verdict

of the Jury; Order Dismissing Coiuit One of the

Indictment; Judgment; Notice of Appeal; Stip-

ulation and Order Extending Time to File Bill

of Exceptions and Assignment of Errors; Assign-

ment of Errors; Designation of Contents of Rec-

ord on Appeal; which, together with the original

Bill of Exceptions transmitted herewith, consti-

tute the record on appeal to the United States

Circuit Court for the Ninth Circuit.

I do further certify that the Clerk's fee for

comparing, correcting and certifying the forego-

ing record amounts to $7.00, which has been paid

to me by the Appellant.
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Witness my hand and the seal of said District

Court, this 26th day of March, A. D. 1941.

R. SI ZIMMERMAN,
Clerk.

By EDMUND L. SMITH,
Deputy Clerk.

[30]

[Title of District Court and Cause.]

BILL OP EXCEPTIONS

Be It Remembered: That on or about the 4th

day of September, 1940, the Grand Jury of the

United States in and for the Southern District of

California, Central Division, returned in this court

its indictment against the defendant in the above

entitled cause charging him in three counts with

the crimes of using the United States mail with

intent to defraud in violation of Section 338, Ti-

tle 18, U.S.C. ; that thereafter, the defendant, Rob-

ert H. Whitson, appeared in said court and was

duly arraigned upon said indictment and entered

his pleas of not guilty to the charges in said in-

dictment contained.

That Thereafter, and on the 31st day of Octo-

ber, 1940, said cause came on duly and regularly

for trial, the Government being represented in

court by Russell K. Lambeau, Assistant United

States Attorney, and the defendant being person-

ally present in Court and represented by Lewis
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A. Schaffer and Ames Peterson; the Honorable

Campbell E. Beaumont, Judge of the above enti-

tled court, ordered that trial of the said cause pro-

ceed, whereupon the following proceedings were

had: A jury was duly impanelled to try the said

cause.

A written stipulation as to certain facts en-

tered into by and between the parties to said cause,

was filed and read to the jury. Said written stipu-

lation is in words and figures as follows: [31]

[Title of District Court and Cause.]

STIPULATION AS TO CERTAIN FACTS

It Is Hereby Stipulated by and between the

parties hereto, through their respective coun-

sel, as follows, to-wit:

I.

That Post Office Box No. 1483, Wilmington, Del-

aware, was rented by the defendant on or about

May 27, 1940 and that the defendant made,

at said time and place, written application for

said Post Office Box. That defendant rented

said box under the name of "St. Mary's Serv-

ice Agency by R. H. Whitson."

II.

That the defendant caused to be placed in

the United States Post Office at Los Angeles,

California, for delivery by mail the letter set

forth in count 2 of the indictment.
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III.

That the defendant caused to be delivered by

the Post Office Establishment of the United

States, at Los Angeles, California, the letter

set forth in count 3 of the indictment, in the

envelope attached thereto.

lY.

That there is no such organization, person

or firm as ''St. Mary's Orphanage" at Wil-

mington, Delaware. That the signature "Moth-

er Elizabeth, J.C", affixed to said letter con-

tained in count 3 [32] of the indictment here-

in, is in the handwriting of the defendant.

It is further stipulated that nothing here-

in contained shall preclude any explanation

that the defendant may desire to make respect-

ing any matter herein contained.

Dated: This 31st day of October, 1940.

WM. FLEET PALMER,
United States Attorney.

RUSSELL K. LAMBEAU,
Assistant United States Attorney.

Attorneys for Plaintiff.

LEWIS A. SCHAFFER,
AMES PETERSON,

Attorneys for Defendant.
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RT. REV. THOMAS J. O'DWYER
A government witness testified under oath as fol-

lows:

My name is Rt. Rev. Thomas J. O'Dwyer. I am
located in Los Angeles. I am General Director of

the Catholic Welfare Bureau of the Archdiocese

of Los Angeles, which includes the territory of

four counties; Los Angeles, Orange, Ventura and

Santa Barbara. I have occupied that position since

1926. I am in charge of such matters as solicita-

tion of funds from persons interested in making

donations to the Catholic Church and to the Cath-

olic Welfare organizations, and institutions main-

tained by the Catholic Church.

The defendant, Robert H. Whitson, called on

me in my office in the Union League Building

on or about July 10, 1940. I had a conversation

with him alone. As far as I recall, Mr. Whitson

referred in the conversation to the assistance and

support which he and his mother and his aimt

have given to certain institutions in Wilmington,

Delaware, and also in Scranton, Pennsylvania. He
also [33] suggested that he would be interested in

doing a similar work in southern California.

In the course of the conversation it developed

that certain correspondence had been carried on

with some of these institutions he was supposed to

have been interested in in Wilmington, Delaware,

and also Scranton, Pennsylvania.

During the conversation Mr. Whitson inquired

about the charitable institutions under my juris-
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diction and asked if they did not need funds to

meet their needs.

I referred to certain institutions. I referred in

particular to one institution, the St. Boniface's

Indian School at Banning. I mentioned the name

of the superintendent of that institution.

His name is Fr. Gerard.

Toward the close of our conference Mr. Whit-

son presented me a letter, a sample letter which

was supposed to have been written by Mother Eliz-

abeth of St. Mary's Orphanage in Wilmington,

Delaware, letters of appeal and letters of con-

solation. The letter you now hand me dated No-

vember 25, 1939, is the letter which he showed me
as having been used in connection with charitable

work.

The letter referred to was offered and received

in evidence, marked as

GOVERNMENT'S EXHIBIT 1,

and is in words and figures as follows:

November 25, 1939.

''Dear Friend:

"The Christmas Season is such a joyous

time, isn't itf—full of bright cheer, spiritual

encouragement and newborn hopes for the com-

ing year! Candle-lit Christmas trees! The ex-

cited laughter of expectant children! The hap-

piness of the older folks amid the warmth of
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home and family! The joy is our hearts that

comes of making others happy!

"That is what Christmas should mean! It is

the one time above [34] all others when Every-

body has a right to be happy! But Everybody

Won't be unless all Catholics realize the Urgent

Need, today, to come to the Aid of Their less

fortunate Brethren

!

"This Concerns You, my friend. Wherever

you may live—for the spiritual and physical

welfare and future of the Catholic Child and

Homeless Aged is not for local concern only

but for Universal Aid!

"Today, more than ever before, it is most

Important to Protect these underprivileged

Orphans of Misfortune from unholy influence

of Foreign Paganism, now so widespread. To

feed, clothe, educate and shelter them in an

uplifting. Catholic Environment—^so as they

may later go out into the world as Good Cath-

olics and Good Americans and reflect honor on

You and me as their benefactors.

"And never, never has it been said that Cath-

olics forget their Mother and Father in old

age!

"Although we have been taking care of

orphans and the aged for many years, we are

as yet an unpretentious institution Relying on

Voluntary Donations. The greatly increased

Demand on Our Facilities due to economic de-



United States of America 3S.

(Testimony of Rt. Rev. Thomas J. O'Dwyer.)

pression and tragic conditions of those sent to

us, now makes Urgent this Emergency Appeal.

I know it will not be in vain.

"Gratefully yours in Christ.

''MOTHER ELIZABETH, J.C."

It is on the letterhead "St. Mary's Orphanage,

Box 1483, Wilmington, Delaware."

Then on the reverse side is the following:

"St, Mary's Orphanage

"November 25, 1939

"Dear Friend:

" 'Divine Faith always has met and always

will meet every human need!'

"Tragic, indeed, is the 'groping in the dark'

of those who do not [35] have a Gruiding Light

to show the way! What a comfort is Faith!

What an Encouragement is Hope! What a

Solace is that Hope which Faith assures of

Attainment when approached thru Charity!

"In these times of stress and strife, of men-

tal and physical ills, of lack or loss, of temporal

or spiritual problems, of personal or domestic

conditions, Must We Hold Steadfast to the

teachings of love. Faith and Peace of our Be-

loved Master—must we become Newborn in

spirit—and following in our Savior's footsteps,

find the way to everlastmg Happiness and to

the Solution of Our Problems thru Prayer

—

and Faith in the Efficacy of Divine Interces-

sion to Meet Every Human Need.
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''Fill Your Mind so full of Love, Faith and

Goodwill that naught but Good can find a place

in your life! 'And if ye ask for good things of

God, iirst reflect ye only Goodness so as ye

may be prepared to receive all His good gifts.'

"You are lovingly invited to participate in

a Novena of Masses in honor of The Infant

Jesus to be celebrated here December 17th to

25th including Prayers for Peace and Univer-

sal Goodwill.

"I would like all of our friends to join us

in this Novena so they may obtain the favors

of which they stand in need. Blessed Holy

Child Medals will be sent to those sending in

their Intentions. (See inside pages). I wish I

had the space to tell you of the Testimonies of

clients Demonstrating how efficacious has been

the aid, blessings and comforts obtained thru

participating in these Novenas,

"It Would Surely Renew Your Faith and

Courage

!

"MOTHER ELIZABETH, J. C."

I don't recall the name of any references Mr.

Whitson gave me. He referred only to his mother

and to his aunt and indicated that his mother was

living at that time in New York and w^as a native

of California and was anxious to return to Cali-

fornia.

I exercised my own judgment later as to the

references [36] whom I might consult for infor-
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mation. I wrote to the Reverend Mother Elizabeth,

St. Mary's Orphanage, Wihnington, Delaware, Box

1483. I assumed at this time that this institution

was a reference.

The carbon copy of date July 12, 1940, which you

now show me is the letter to which I refer. I mailed

the original of that letter to Box 1483, Wilmington,

Delaware, to Reverend Mother Elizabeth, J. C. I

obtained the name to which I addressed that letter

from the sample copy of letter presented to me
by Mr. Whitson.

The document referred to was offered and re-

ceived in evidence and marked as

GOVERNMENT'S EXHIBIT 2.

The letter was read to the jury and is in words

and figures as follows:

''Reverend Mother Elizabeth J. C.

"St. Mary's Orphanage

"Box 1483
'

' Wihnington, Delaware

"Dear Reverend Mother:

"The Superintendent of the Catholic Schools

of the Archdiocese of San Francisco intro-

duced to me a Mr. Robert H. Whitson, a resi-

dent of Los Angeles.

"In our conference Mr. Whitson referred to

the work which his mother and aunt had ac-

complished in the Diocese of Scranton under

Bishop Ilafey in the upbuilding of your Or-
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phanage in Wilmington. He stated that his

mother, a native of California, wishes to return

to this State and engage in similar work here

on behalf of one or more Catholic institutions.

I hesitated to give him a decision in this mat-

ter. I am anxious to have confidential infor-

mation from you as to the work accomplished

by Mrs. Whitson. I understand that in addi-

tion to sponsoring a fund-raising campaign,

she has also developed considerable correspond-

ence with a large number of persons answering

inquiries, giving [37] counsel and encourage-

ment, etc.

''I find it difficult to make any suggestion

to Mr. Whitson, and will appreciate any infor-

mation or recommendation you may give me.

"With kindest regards,

"Sincerely yours,

"(Rt. Rev.) THOMAS J. O'DWYER,
General Director."

The "J. C." might stand for Mother Elizabeth,

Sister of Jesus Christ. That is one interpretation

which might be made upon it. I don't know of the

existence of any such religious community in the

United States.

Mr. Whitson indicated in our conference that the

letter. Exhibit 1, was used in appealing for funds.

In response to my letter, Government's Exhibit

2, I received a letter on or about July 27, 1940,



United States of America 37

(Testimony of Rt. Rev. Thomas J. O'Dwyer.)

signed by Mother Elizabeth. The letter you now

show me is the letter I received, likewise the en-

velope attached to it. The letter and envelope were

offered and received in evidence and marked as

GOVERNMENT'S EXHIBIT 3.

The letter is on the letterhead, ''St. Mary's Or-

phanage, Box 1483, Wilmington, Delaware," and is

in words and figTires as follows

:

July 26, 1940.

"Rt. Rev. Msgr. Thomas J. O'Dwyer

"General Director of Charities

"of the Archdiocese of Los Angeles

"Los Angelesi, California.

"Right Reverend and Dear Monsignor:

"Please pardon this delay in replying to

your letter of July 12th, due to my absence

for the past ten days. Upon my return, today,

I hasten to answer same.

"I have met Mr. Robert H. Whitson only

twice, although he has frequently assisted his

folks in their work for our institutions. [38]

I do know Mrs. Anna Whitson of New York
(who, I understand, is a Californian), Mrs.

Therese Murray Whitson, formerly of Scran-

ton, and other members of the family living in

the Diocese of Scranton.

"They have done much good and intense

work for the past several years, in raising

large siuns by mail for us, relieving the Order
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of all expense and responsibility incidental

thereto ; helping us to effect some much needed

expansion in structures and scope of work both

here and in Pennsylvania.

''Their list of prospects has covered a wide

area and resulted in the building up of a large

patronage and 'advisory and consoling' cor-

respondence, which they have ably handled. In-

cidentally, their campaign literature differs

from the usual type of soliciting letter, being,

rather, messages of Catholic inspiration which,

we feel, scatter much good in our name.

"I hope that I have given the necessary in-

formation you desire to assist you in making

your suggestion.
'

' Sincerely yours,

"MOTHER ELIZABETH, J. C."

The envelope in which the foregoing letter was

mailed is in words and figures as follows:

"Rt. Rev. Msgr. Thomas J. O'Dwyer, Gen-

eral Director of Charities The Catholic Wel-

fare Bureau 333 West Second St. Los Angeles

California."

The envelope is postmarked Wilmington Del Jul

25 1940.

Cancelled Air Mail Stamp is affixed thereto.

In my conversation with Mr. Whitson on July

10, reference was made about financial assistance
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given to a certain institution in Scranton, Penn-

sylvania.

I received a letter from Mr. Whitson on or about

July 31, and the letter you now hand me dated Los

Ang-eles, July 31, is the letter I refer to. The docu-

ment was offered and received in evidence and

marked as

GOVERNMENT'S EXHIBIT 5.

It is in words and figures as follows:

"849 S. Normandie Ave. Los Angeles, July

31st Rt. Rev. Thomas J. O'Dwyer Catholic

Welfare Bureau 333 W 2nd Street Los An-

geles, Calif.

"Right Reverend dear Monsignor: [39]

"As I miderstood it from a brief telephone

conversation (having a poor connection) with

Father Gerard of Banning, he was not inter-

ested in the matter of Mrs. Anna Whitson con-

ducting fmid-raising campaigns by mail in be-

half of St. Boniface's, without Any cost, re-

sponsibility or liability to it, because he felt

that the percentage of donations given to the

Service to cover cost of campaigns and super-

vising and planning expenses was too large

—

and also that the fonn of literature, which I

had shown to you, gave too commercial a slant

to the plan. He suggested that I communicate

with you, if I washed to.
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"My only interest has been to arrange a

contact in behalf of Mrs. A. Whitson and I

therefore feel that I should not make any fur-

ther efforts to interest Father Gerard or any-

one else in the diocese after the emphatic man-

ner in which I was repulsed.

'^ However, as you were so kind as to give

your time and recommendation, and as I found

Father Gerard a most likeable man who, from

what I was told in the county, has been doing

some very hard and much needed work, since the

nmnber of orphans in the Diocese requiring

shelter and education far exceeds the facilities,

I regret that a negative attitude should have

been taken on the points explained above.

''Just for your information, I thought I

might tell you, as you undoubtedly know from

similar experiences out here, that Mrs. Whit-

son and others had raised fimds gratuitously,

in the diocese and nearabouts, until economic

conditions eliminated prospective donors. (The

entire earnings of the Catholics in Riverside

Comity probably would not suffice to support

the needs of St. Boniface and its expansion to

take care of the many oi*phans needing shelter)

Then the Orphanage conducted mail campaigns

and soon found itself heavily in debt to print-

ers, etc.

"It was therefore decided, as best for the

Orphanage, to relieve it of all responsibility,
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liability and expense of raising money [40]

(thereby leaving the Mother Superior and re-

ligious free to concentrate on other than money-

raising worries) by forming an outside Service

Agency operating on a commercial basis (such

as your Bureau is Inc.).

''From what I know of it, I can assure you

that neither Mrs. W. nor her relatives have

drawn a penny for themselves, as the percent-

age of donations given to the Service hardly

covered the cost of stamps, printing, enclos-

ures, and salaries of girls who get out the

mailings, maintain the lists and obtain pros-

pects names of over 50,000 a year. Only after

2-3 years does this pay Mrs. W. for her ser-

vices and repay the deficits of the first two

years.

"Don't you think, Monsignor, from the

knowledge of your own efforts to raise fimds to

maintain the Catholic institutions of this Dio-

cese, that Any percentage of donations which

a needy institution gets regularly, month in

and month out, without any expense to it and

without any personal soliciting efforts, is

'manna from heaven' which they would not

have gotten otherwise?' And in a couple of

years the Institution's share runs into large

sums, thereby relieving the Diocese Welfare

Bureau of the necessity of further contribut-

ing to its support.
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''With kind regards, I am Respectfully

yours,

"ROBERT H. WHITSON."

The following document:

"Dear Mr. Hammond:

Lock Box Division: If there is any mail in

our Box 1483, except the rental receipt, will

you kindly forward it in enclosed envelop to

our Los Angeles Office, while I am away.

Thank you.

ST. MARY'S SERVICE AGENCY."

and the envelope with cancelled air mail stamp af-

fixed thereto in which the same was mailed is ad-

dressed and postmarked as follows: "Clerk Lock

Box Division U. S. Post Office Wilmington, Dela."

It bears the endorsement, "Opened by W. C.

Downs Jul 15 1940 A. M." and is postmarked "Air

Mail Los Angeles Calif. Jul 13 1940 7:30 P. M."

The foregoing documents were offered and re-

ceived in evidence as

GOVERNMENT'S EXHIBIT No. 4. [41]

Cross Examination

When Mr. Whitson came in to see me we dis-

cussed the needs of Catholic charitable institutions.

I did not hear of the charitable Catholic work Mr.

Whitson 's mother had been doing. I heard of Mrs.

Whitson through the letter of the Superintendent
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of Schools of the Archdiocese of San Francisco,

which has to do with educational institutions of the

Archdiocese of San Francisco.

The diocese in which St. Boniface's is situated is

not directly or immediately under my jurisdiction.

Until a few years ago the diocese of Los Angeles

included eight counties, including Riverside County

in which St. Boniface's Indian School of Banning

is located. Since 1926, it has been a part of my duty

to visit the institution from time to time to confer

with the Superintendent with regard to the needs

of the institution and our office also refers children

for care to the Superintendent of the institution.

That is in the jurisdiction of the diocese in San

Diego and it was in that jurisdiction at the time I

held this conversation with Mr. Whitson.

Government's Exhibit No. 1 is apparently a

mimeographed letter from St. Mary's Orphanage,

Box 1483, Wilmington, Delaware. I assumed that

institution existed and took it upon myself to write

to that Orphanage. I do not recall if Mr. Whitson

told me that such an institution existed, the letter

indicated that such an institution existed and I had

no reason to doubt it existed.

I have been in this sort of work for a good many
years. I have a list of all the orphanages in the

United States, but it is not complete. At the time

Mr. Whitson was talking to me I did not examine

a Catholic directory for the purpose of finding out

whether or not there were any other orphanages
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outside of my diocese. I never looked in the Cath-

olic directory to find out whether or not there was

a St. Mary's Orphanage at Wilmington, Delaware.

Q. In your discussion with Mr. Whitson did you

discuss the St. Mary's Orphanage at Elmhurst,

Pennsylvania? [42]

A. I don't recall the name of the Orphanage

mentioned in Pennsylvania.

Q. But there was one discussed?

The Court: Did you discuss any St. Mary's Or-

phanage?

The Witness: There was reference to service

rendered by relatives or friends of Mr. Wliitson

in the State of Pennsylvania and particularly in

and aromid the city of Scranton, Pennsylvania;

and for that reason I addressed my comanunication

to the Director of Catholic Charities, of the diocese

of Scranton, Pennsylvania.

The inquiries I made in my letter to Reverend

Mother Elizabeth, J. C. would have given me the

information which would determine what type of

suggestion I would give.

Subsequently Mr. Whitson telephoned me and I

told him that the St. Boniface's Indian School was

out of my jurisdiction and I referred him directly

to Pr. Gerard. I told him I didn't want to have

any more to do with the situation. I don't recall

the exact date of the conversation, whether it was

between July 12 and July 20, 1940.
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I never contributed money to any of the organ-

izations that were mentioned by Mr. Whitson. I

don't recall ever being asked to personally con-

tribute. I did not sign and I was not asked to sign

a contract with respect to the contributions to be

solicited from the Catholic lajonen.

St. Boniface's is not within my diocese; it is

within the San Diego diocese.

I never directly introduced Mr. Whitson to Fr.

Gerard. I believe Mr. Whitson had a telephone con-

versation directly with Fr. Gerard at St. Boniface's

Indian School.

Redirect Examination

In mentioning the names of institutions that were

in need of assistance I referred Mr. Whitson par-

ticularly to the St. Boniface's Indian School in

Baxming of which the then Superintendent [43]

was Fr. Gerard.

I had no intention of raising money for Mr.

Whitson; the idea was that Mr. Whitson was to

raise the money for the organizations to be sug-

gested by me.

In my conversation with Mr. Whitson I indicated

that St. Boniface's was perhaps one of the neediest

of the institutions.
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a Government witness testified under oath as fol-

lows:

My name is Fr. Gerard. I am connected with St.

Boniface's Indian School located at Bamiing. It is

maintained by the Catholic Church, partly also by

the County. I saw the defendant, Mr. Whitson,

about the middle of July, 1940, the 15th or 16th.

He came to visit me at the Indian School at Ban-

ning. No one was present at our conversation.

He told me that he was sent by Msgr. O'Dwyer

and that I was also recommended to him by a cer-

tain Fr. Long—I don't know this Fr. Long at all

—at San Francisco. He said he wanted to help

us finance the school and so on. He said that he

had a mother who, you might say, had as her hob-

by the helping of schools by sending out certain

leaflets and so on, devotions to various saints, and

thereby obtaining help for the various organiza-

tions.

He mentioned an organization somewhere in the

East, but I have really forgotten the name of the

place because I wasn't at that time very much in-

terested. I didn't like the system, and I think he

said that his mother was to come West as far as I

remember, very soon.

He showed me a letter from St. Mary's Or-

phanage signed by some Mother Elizabeth, J. C.

It was a hand written letter. I do not recall what

the form of the letterhead was. He talked to me
about making an appeal to some organization in
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the East. I don't know the name of the organi-

zation, but I believe that the signature [44] was

''Mother Elizabeth, J.C." I did not discuss any

details as to how this appeal was to be made. He
did most of the talking. I didn't do much because

I was not much interested. He finally showed me
a contract that he had made v/ith this organization,

and I asked him to give me some time to consider

it. He said we should rush the matter.

The St. Boniface's School has a Post Office box

at Banning, and then Mr. Whitson and myself

were to get another box, and we were both to have

a key to the box and we were not to open it except

jointly. That is what he said. The funds would be

addressed to that box presmnably. St. Boniface's

Orphanage it was to be called, and all of the let-

ters which would come addressed that way or any

other letter which would find its way into our box,

that is, the St. Boniface's Indian School box, was

supposed to go back into the new^ box we were to

acquire. I understood that his mother was going

to do a great deal of the work.

My contract was to be with Mr. Whitson. The

contract you now show me is the contract Mr. Whit-

son exhibited to me as far as I can see now. To

the best of my recollection it is the same. The

amoiuit is left out and the percentage that each

party was to receive of the donations was left out.

That was practically all of our conversation.

He wanted me to get a box as soon as possible and
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I told him that I would have to ask the advice of

those who were my superiors in this matter.

In the meanwhile I sent a letter to Msgi\ O'Dwy-

er and then Mr. Whitson called me up. It must

have been four or five days. He called me by phone

and asked me if I made any decision. I told him

I did not. Then he said, "You will not hear from

me until my mother comes from the east." I am
not quite sure if I thereafter received anything in

the mail. I believe perhaps one more letter was

received. The contract that I referred to came by

mail. I asked him over the phone what the percent-

ages would be and he advised me that it would [45]

be 75 per cent to him and then I dropped the mat-

ter right away.

The contract and letter you now show me came

to me through the mail. The documents were of-

fered and received in evidence and marked

GOVERNMENT'S EXHIBIT NO. 6

July 19, 1940.

"Dear Father Gerard:

"I am herewith enclosing the outline of the

contract which you asked my husband to send,

you. You will find that it removes all respon-

sibility and expense of raising money by mail

for the Orphanage from your shoulders, be-

sides supplying a means of spreading the Word
among a wide circle in your name.
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'"As ^h\ Whitson explained to you, ^Irs.

Anna Whitson has sent lis from Xew York the

plans and literature for Xovenas covering the

next three months, the fii-st of which is sched-

uled to be mailed .Jidy 27th, which is the rea-

son for our desire to get the preparations start-

ed at once.

"Trusting to hear from you by Monday. I

am
"Sincerely yours.

"DIAXA H. WHITSOX

"'849 S. Xonnandie Avenue

"Los Angeles, California.

'•Phone: DRexel 0350."

1: •Tu Relieve St. Boniface's Orphanage

of any and all expense, responsibility and lia-

bility of raising money through mail campaigns,

an Agreement is entered into this day

of 1940. between St. Boniface's Orphan-

age (hereinafter termed the "Orphanage")

and the National Service Agency of Xew York

(hereinafter termed the ("Service") whereby

the Orphanage employs the Service and the

Service agrees to conduct Fuad Raising Cam-

paigns for the Orphanage, in the name of the

Orphanage only, by mail or othei'wise. in the

manner, ciuantity, number and frequency which

the Service may deem fit. for [46] a period of

Fourteen Years (14 years) from date.
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2: The Service agrees to plan and conduct

all campaigns in their entirety; to supply

names, prepare all printed matter, get out

mailings and to stand all expense of same, in-

cluding stamps.

3: The Orphanage is not to stand Any ex-

pense whatsoever on account of the above, and

any monies which it might lay out on account

of stamps for mailings or acknowledgements,

expressage or post office returns, box rent, it

is to be reimbursed for out of the donations

received at the next mail-opening, before any

payment is made to the Service.

4: The Service agrees to submit to the Or-

phanage for its approval all printed matter

before sending out campaign letters.

5: The Orphanage agrees to employ no other

fund raising or publicity service, nor to con-

duct, itself or through any other means, any

fund-raising or publicity campaigns By Mail,

nor to solicit personally or otherwise any do-

nors on mailing lists of the Service.

6: A new lock box will be taken out at the

Banning Post Office under the name of St.

Boniface's Orphanage and it is agreed that all

printed matter will bear the lock box num-

ber as an address. Both parties agree not to

take any mail out of this box nor to open same

except in the presence of representatives of

both parties hereto. The Service will endeavor
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to have a representative at the Orphanage week-

ly or as often as the nmnber of returns war-

rant. If this representative skips a week in

coming, the Orphanage agrees not to take any

mail out of the box until her arrival.

7: It is understood that the name of St.

Boniface's Orphanage is just being given to

the institution and people will only come to

know it by this name through the medium of

the campaigns conducted by the Service. There-

fore, it is definitely miderstood that all mon-

ies and mail addressed or delivered in any way
to [47] St. Boniface's Orphanage or Father

Gerard, from donors solicited by the Service,

whether through the post office lock box or di-

rect (unless such donors can be shown to be

prior benefactors of St. Boniface's) is to be

included in this agreement and the joint fund.

8: It is agree that the Postmaster at Ban-

ning will be asked to put in the lock box all

mail addressed to St. Boniface's Orphanage,

even if it does not contain the lock box num-

ber, as it is acknowledged that some donors

might just remember the name but not the

box number of the Orphanage. If any such let-

ters are delivered to the Orphanage instead of

being put into the lock box, the Orphanage

will put such letters, unopened, back into the

box.
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9: The Service's representative will direct

and assist in the opening, accounting and ac-

knowledging of donations at the Orphanage in

co-operation with such religious as Father Ger-

ard might designate and will answer such let-

ters as might require personal answers either

at the office of the Service or dictate same to a

religious. The Orphanage agrees to carry out

the systems of acknowledging and accounting

in the manner outlined by the Service, as it is

understood that the success of these campaigns

and their gradual paying for themselves after

a period of years depends on scientific systems

of maintaining up-to-date and accurate mailing

lists, prompt and appealing follow-ups and

acknowledgements, so as to give a personal

touch that will ultimately build up a large list

of steady patrons.

10: The Orphanage agrees to pay to the

Service for its service and cost of campaigns,

as outlined above, a sum equal to % of all

monies received from donors in any manner

as outlined above, and Such % of Net Do-

nations received is to constitute the Only Com-

pensation the Orphanage Is to Pay the Serv-

ice, even though the returns and resultant %
recompense to the Service might show a loss on

such campaigns to the Service, who agrees to

stand [48] complete liability on same. The

Orphanage is to deduct any monies, which it
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might have laid out for ahove mentioned ex-

penses, from the weekly statement before re-

mitting" its share to the Service. The Orphan-

age agrees not to pay out any monies on the

Service's account without instructions from the

Service.

11: All donations are to be received by the

Orphanage and deposited by it in its local bank,

and a check together with an itemized state-

ment, is to be sent to the Service on the day

following each and every mail-opening. No
monies are to be giVen to the Service's rep-

resentative nor any other party except on writ-

ten request of the Service.

12: The Orphanage will keep a written rec-

ord of all monies paid out on account of cam-

paigns and all monies received and deposited

and such account may be viewed by the Serv-

ice at any suitable time.

13: It Is Understood That All Names Cir-

cularized and/or Received From Donors or

Any Other Sources, and All Letters, Envelops,

Enclosures, Forms and Lists received from peo-

ple circularized by the Service or from their

friends, together with all Non-Delivered Re-

turned Letters and Change-of-Address Cards,

Are to Be Considered the Sole Property of

the Service, and the Orphanage agrees to turn

over to the Service promptly upon receipt,

personally or by mail, all such items received
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by it, and will not retain any part or names

of such items.

14: Intention and Memorial forms, etc.,

after being acknowledged, will have their ad-

dresses detached and retained by Service, and

the forms given to the Orphanage to be placed

on shrines and altars.

15: As it is necessary to mail out all letters

and acknowledgements from Banning, the Or-

phanage agrees to supply sufficient inmates and

religious to assist in addressing, inserting, seal-

ing, stamping and mailing of campaigns and

other letters without any charge to the Service

nor any expectation of recompense to those as-

sisting. The Service agrees not to make any

gifts to any of the [49] inmates or religious

at the Orphanage without the permission of

Father Gerard.

The National Service Agency (of N. Y.) St.

Boniface 's Orphanage

By
Cross Examination

My institution is incorporated under the name

of St, Boniface's Indian School.

When Mr. Whitson came to me he introduced

himself to me and told me that his mother was do-

ing considerable charitable work in the east and

that she was interested in coming to California,

where she would like to do the same sort of work.
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He said that as far as he himself was concerned he

was a merchandise man and he was trying to make

these contacts for his mother.

Mr. Wliitson didn't tell me that Msgr. O'Dwyer

had sent him. He said that he had spoken to Msgr.

O'Dwyer and that Msgr. O'Dwyer had mentioned

my name. He did not come to me with a letter from

Msgr. O'Dwyer.

Mr. Whitson showed me several facsimiles of

letters that he thought would be applicable and

would touch the hearts of the 'Catholic laity for

the purpose of interesting themselves in my school.

Among those were various letterheads and among

the letters shown me I could see they were let-

ters that were drawn up T'oughly in w^riting. I think

the letter you now show me that bears at the top,

"St. Mary's Orphanage, Box 1897, Englewood,

California," was one of the letters he showed me.

The letter was offered and received in evidence

and marked

DEFENDANT'S EXHIBIT A
The letter is in words and figures as follows

:

"ST. MARY'S ORPHANAGE
Box 1897 Englewood, Cal.

Dear Friend [50]

Please excuse the writing and the spelling.

The sisters teach us better but I'm to excited

to bother about that now. I bet you'd be excited

to if you could see all those new children, just



56 Eohert H. Whitson vs.

(Testimony of Fr. Gerard Brenneke.)

little kids, crying because they haven't got a

mother or father or a home. And becuase they

are crowded up in the kids Dorm, and have

hardly any space to move around.

St. Marys is still a small place and Mother

Veronica says she needs more money to build

new dorms and school buildings so as to have

room for the many homeless orphans waiting

to come here.

And room, to, for a lot of older orphans, 12

to 16, now living with relatives who are to poor

to properly feed or dress them so they can go

to school and church regularly. These are the

spiritual orphans. Mother Veronica says, who

need help the most, the ones who have not only

lost parents but are now lible to lose thier Cath-

olic Faith and are open to evil temptations.

Now, I thought the best way to show our

Lord Jesus how grateful I am for what St.

Mary's did for me when I was homeless, would

be to try and get help for these new children.

So I got your name from Mother Veronica

and I 'm writing you to ask you wont you please

help these poor needy children.

Becuase if they are sheltered and fed and

educatted right and learn a good trade and

Catholic teachings, when they leave St. Mary's

they will earn a good living and live a good

life and maybe enter the church—so that you
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and all other Catholic will be proud of them.

Gratefully yours in the love

of our Lord and his children

TOMMY HART [51]

I have been attached to San Diego diocese since

1926.

I do not know of all of the orphanages that are

under the jurisdiction of the San Diego diocese and

the Los Angeles diocese. If one w^ere mentioned to

me I would pretty well know whether or not it

was in the Los Angeles or San Diego diocese.

Q. You knew, did you not, when Mr. Whitson

showed you this orphanage, that there was no such

St. Mary's Orphanage in Inglewood, California?

A. To tell you the truth, I w^asn't interested

in it.

I was not interested in the entire matter and it

was just a courtesy that I gave to Mr. Whitson to

listen to him. My mind was made up before Mr.

Whitson spoke to me that I was not interested in

anything of the kind.

I received the letter dated July 19th, 1940, to-

gether with the enclosed contract through the mail,

being Government's Exhibit 6.

I remember there was some discussion about the

post office box. The proposition was that the Whit-

sons were to spend all the money necessary, mail

out all of the necessary circulars, without any ex-
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pense whatsoever of any kind or nature whatsoever

to the school, and that when there w^ere any dona-

tions that came in, they w^ere to be sent not to the

Whitsons, but directly to the school in a box to

be rented jointly by the school and by the Whitsons

and that neither myself or the Whitsons could open

that box without the other. I was to have charge

of the moneys. After the postage and other things

were deducted I was to remit to the Whitsons the

percentage agreed upon of the collections. In other

words their percentage whatever it was, was to

cover their entire cost and I was to get whatever

my percentage was free and clear of any cost to me.

With respect to the percentage, that was some-

thing that was left to further discussion, if I was

interested in the plan. [52]

I was to be the person who w^as to oversee this

entire plan according to the way they laid it out.

I was to be the boss and manager of it.

In the telephone conversation with respect to

percentages I talked to Mr. Whitson first and he

said, "Excuse me. I can't hear well." Then I talked

to Mrs. Whitson.

The card you show me bears my signature.

The document was offered and received in evi-

dence and marked

DEFENDANT'S EXHIBIT B.

The card bears the postmark, ''Banning, Calif.

July 26—4:00 P. M., 1940."
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It is addressed to Mr. D. H. Whitson, 849 South

Normandie, Los Angeles, California, and on the

back thereof is set forth,

"St. Boniface School, Baiming, California,

7/26/40.

'Dear Mr. Whitson: Absolutely not inter-

ested in your plan. Yours truly,

FATHER GERARD.' "

849 South Normandie, Los Angeles, California, is

the address given to me by Mr. Whitson. The signa-

ture on the card is my signature and I sent it.

I did not give Mr. Whitson any money and I

did not sign any contracts with Mr. Whitson.

I do not know of anyone that gave Mr. Whitson

any money from my institution.

In the letter there is a novena. I know what a novena

is. Mr. Whitson said there was to be a novena

shortly after the time he came to see me. They

wanted to get this thing going in order to get the

donations in for the novena; that is why I thought

he was trying to force things. I was not at all

interested.

He said there was need for haste and that I

should rent the box right away.

At this point there was read iiito the evidence

the testimony given by the defendant before the

Grand Jury. [53]

The session was held on the 28th day of August,

1940, and the testimony is as follows:
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Mr. Palmer: Your name is Robert H.

Whitson?

The Witness: Yes.

Mr. Palmer: I show you a paper dated Au-

gust 28th. You signed that, did you?

The Witness: I did.

Mr. Palmer: You understand what it means,

do you not?

The Witness: Yes, I do.

Mr. Palmer: It is a waiver of your right

to object to testifying?

The Witness: That is right.

Mr. Palmer: And that anything you say

here may be used against you?

The Witness: Yes, sir.

Mr. Palmer: You imderstand that, do you?

The Witness: Yes.

Mr. Palmer: All right. Will you be sworn,

Whitson ?

''ROBERT H. WHITSON"
"called as a witness before the Grand Jury,

having been first duly sworn, by the Foreman,

was examined and testified as follows

:

''Examination

"By Mr. Lambeau:

"Q. You are acquainted with Fr. O'Dwyer,

are you not?

"A. Yes, I met him once.
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*'Q. Under what circumstances did you

meet him?

''A. I will be glad to explain if I may.

"As I am a little hard of hearing, if any-

body wants to ask me any questions, will you

kindly raise your voices?

"Q. We will see that you hear them.

"A. I appreciate that because I don't want

to hesitate.

"Q. You will have all the time you need to

make any explanations you want to make, Mr.

Whitson. [54]

"A. All right.

"How I came to be interested in the proposi-

tion under investigation, my parents came

from the vicinity of San Francisco. My father

was the president of the Watson Gas Company.

He was also one of the founders of the Luther

Burbank Society. My boyhood was spent in

San Francisco so that my family roots are

here in California."

Mr. Peterson: There is a correction. That is the

Watsonville Gas Company.

Mr. Lambeau: All right, I will stipulate it may
be altered.

"I am a hybrid individual, my ancestors be^

ing Episcopalian, Jewish and Catholic. My
occupation is that of a merchant. I have oper-

ated my own store and I have also been a
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merchandise manager of department and spe-

cialty stores. I have engaged in that work for

22 years. I am now 43 years old.

"I have always earned large remunerations

and my mother and myself are of comfortable

means.

''I came to be interested in the matter of

raising money by mail for iCatholic orphanages

when certain female members of my family

asked me to assist them in writing literature

for some campaign which they were conducting

for St. Mary's Orphanage and Home for the

Aged in Pennsylvania. They had formed a sep-

arate organization to raise money for this or-

phanage which had just been a little religious

Order called The Jesus Crucified after the

Order had failed to carry out the campaign

successfully.

''Now, charities all over the country either

incorporate their funds separately such as the

Catholic Welfare Bureau of the Archdiocese

of Lois Angeles, Inc., or else they employ or

engage outside agencies run by women mem-
bers to carry on these fund raising campaigns.

There is no money in it for these women. They

do it because they are charitable minded or

else they get pleasure out of the good they

spread, as attested to by these [55] various

testimonies these people have sent in with their

dollar or whatever money they have given.
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"Q. You say they get nothing* for those

services. Is that correct ?

"A. I wall tell you later what they get for

their services.

"Q. I undei^tood you to say just now that

they get nothing for those services.

^'A. They don't get paid in cash for their

services. I will explain how they get compen-

sated.

"Q. Then, they don't get any cash for this

service % A. No.

''Q. Now tell us about Fr. O'Dwyer, how

you came to meet him.

^'A. I will have to explam how I came to

meet Fr. O'Dwyer.

"Q. We would like to have you explain

about Fr. O'Dwyer. We have several other

cases and we would like to g^t down to the

business on hand.

''A. I had just been married early in May
to a high school teacher in New York and we

intended to take a trip out to California on

our honeymoon and then locate in Wilmington,

Delaware where I was going to open up a store.

"On our way here I stopped in Wilmington

to show the towii to my wife, also to persuade

my mother—I must explain the post office box

—also I w^anted to persuade my mother to live

with us.
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^'My mother, although she is 62 years of age,

is alert and active in charities. She said she

would come to live with us if I could make

some arrangement for her to do charitable

work.

"Q. So you rented a box in Wilmington,

Delaware ?

"A. I thought I would have the same thing

done for her as had been done in Pennsylvania,

and it would be necessary for me—I promised

on my trip west to carry on correspondence, to

make such contacts as necessary and also to

get prices of envelopes and printing. [56]

"By Mr. Palmer:

"Q. In whose name did you rent this box?

"A. We decided to call it the St. Mary's

Service Agency.

"Q. And you rented the box for St. Mary's

Service Agency!

A. For St. Mary's Service Agency, yes.

Q. That is the name you rented it in?

'A. That is the name I rented it in, yes.

"Q. And that was Post Office Box No.

1483? A. Box 1483, yes.

''Q. And you mailed this letter to Fr.

O 'Dwyer ?

"A. (Examining document.) I mailed this

to Fr. O 'Dwyer.

"Q. You mailed it, you caused it to be

mailed ?

u
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"A. Yes. I would like to explain this if I

may.

"Q. There is no such woman as that, is

there ?

'A. No, and there is no such orphanage.

Q. You dictated this letter?

A. Yes, this letter was dictated.

"Q. And you had somebody to sign it?

''A. Yes.

"Q. Some woman?

'A. Positively.

^Q. Who signed it?

'A. That was signed by myself.

''Q. It was signed by yourself?

"A. Yes.

"Q. That is your letter then?

"A. Yes, sir.

''Q. And then you mailed it to Pr.

O'Dwyer? A. Yes.

"Mr. Lambeau: For the purpose of the rec-

ord, the letter Mr. Palmer referred to is

headed 'St. Mary's Orphanage, Box 1483, Wil-

mington, Delaw^are,' addressed to Rt. Rev.

Monsignor Thomas J. [57] O'Dwyer, General

Director of Charities of the Archdiocese of

Los Angeles, and signed 'Mother Elizabeth,

J. C "

And I might say, to save time, it is Exhibit No. 3.

Mr. Peterson: All right.
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Mr. Lambeau:

"The Witness: In order to carry on this

correspondence to make a contact for an or-

phanage and to find out the prices of the print-

ing of envelopes and so forth it was decided

what percentage the orphanage shonld pay to

cover this printing. I carried on correspond-

ence while on my trip west and that required

a local box number.

"It was about 4:30' on the 27th of May and

I was leaving the next day, so I asked a bellboy

for a recommendation and he told me of a

multigrapher aroimd the corner who would rent

out desk space, and whereupon calling, the man
was out. I went across to the post office and

was told I needed a local address and also two

local references which w^ould be checked.

"Well, I didn't know anybody in the town

so I came back and told the bellboy and he

suggested that he would arrange the next day

with the multigrapher to use his place as my
mailing address and he would also arrange with

two friends of his, whose names and addresses

he would give me, to go as references. For that

I gave him a $2.00 tip.

"My mother thought St. Mary's Service

Agency would be an appropriate name and I

filled out the application and took out the box

and was given Box No. 1483.
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"Now, if I had intended anything fraudu-

lent on the thing, would I have been dumb

enough to put my own name on the application

which I knew was going to be checked?

"We came to the west expecting to stay here

for a few weeks then go back to Wilmington.

However, my wife had a recurrence of a tuber-

cular attack and we took her out to the clinic

where the doctor suggested she stay for a rest.

On the day I was arrested we had just [58]

come back from the clinic and my wife was

carrying a sputum bottle in her hand. Now, the

air here had been beneficial to her so we de-

cided to stay here.

"I had been looking around in the industrial

suburbs for a site to open up a store. While

I was up in San Francisco I visited a friend of

mine whom I had known since a baby, Dick

Harris, who had been a corporation tax as-

sessor for 30 years up there, and I told him

of my desire to stay here and my desire to

make, if I could, a Catholic contact here for

my wife and mother.

"He introduced me to Father Long, superin-

tendent of the parochial school, and I told him
what I wanted, and did he know the name of

some small deserving orphanage within a hun-

dred miles of Los Angeles—as my mother or

wife would have to visit there weekly I didn't

want it too far away—and not in the Diocese
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of Los Angeles, some small orphanage which

would not get any funds from the Community

Chest or the Diocese fund.

"He said he didn't know, but I should call

or see Msgr. O'Dwyer.

*'By Mr. Lambeau:

"Q. And you called on Fr. O'Dwyer?

"A. I called on Fr. O'Dwyer.

"Q. And told him about this institution

back in Wilmington, Delaware'?

''A. No, I didn't. I told him about the in-

stitution in Pennsylvania. I told him of the

work that had been done.

"Q. You gave him Post Office Box No. 1483

to write to, did you not?

''A. I will tell you about that later.

^'Q. Did you give him Post Office Box No.

1483 to write to?

''A. I handed him a facsimile of a letter on

which it said 'Box 1483, Wilmington, Dela-

w^are.

'

''Q. And you said through there he could

contact you?

"A. I w^asn't asking Fr. O'Dwyer for any-

thing. I told him what [59] our relatives had

done in Pennsylvania, how they had helped to

build up The Jesus Crucified into an orphanage

and I told him there was very little money in

it for them.

I also told him of my mother's ability in
<('
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carrying on correspondence with people who

sent in their dollar or two and of her inten-

tions to do the same thing in Wilmington, and

that in Wilmington she had hopes of raising

fifteen or seventeen thousand dollars for the

orphanage.

'^Q. You told Fr. O'Dwyer that you wanted

a 14-year contract, did you not?

''A. I didn't tell him anything about it.

"Q. You told Fr. Gerard t

''A. I sent him a copy of the contract.

''Q. You sent him a copy of the contract

providing for 14 years exclusive rights to so-

licit fimds for the St. Boniface's Orphanage?

"A. It wasn't an orphanage; it was just a

school. We were going to help turn it into an

orphanage.

^'Q. Now, what was the arrangement that

you had in mind with Fr. O 'Dwyer ?

"A. There w^as no arrangement with Fr.

O'Dwyer. I wasn't asking him for an}i:hing.

I wasn't asking him to put up one cent. I

wasn't asking him to give any recommendation

or permission or okay for any institution under

his control. I w^asn't asking him to sign any

contract or anything.

^'All I was asking him for was did he know
the name of some orphanage outside of the

Diocese of Los Angeles for which my mother
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could work. I told him that I had no interest

in the thing at all, that I was a merchant.

''I even explained to him that my mother

was brought up near San Francisco and wanted

to come back here.

^'Q. And through him you contacted the

St. Boniface's Orphanage? [60]

*'A. He gave me that name.

*'Mr. Palmer: Didn't you prepare a con-

tract that you submitted for raising funds in

which you were to have 75 per cent?

"The Witness: That is the very gist of the

thing. '

'

Mr. Schaffer: Just a moment. If your Honor

please, this was taken before the Grand Jury, but

I am going to object to it on the ground that that

testimony is utterly incompetent, irrelevant and

immaterial, and doesn't tend to prove or disprove

any of the issues of this case.

Mr. Lambeau : I offered to read parts of it only,

and I believe the statement was that I should read

it all.

Mr. Schaffer: Subject to such proper objection

we may make.

The Court: I don't think there was any such

condition attached. It was stated that the entire

transcript should be read and that was stated by

Mr. Peterson, and you acquiesced in it. You stated

you hadn't read it but that you were willing to

abide by Mr. Peterson's judgment in the matter.
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Mr. Schaffer: So I am, if your Honor please,

but I think, if your Honor please, I made the state-

ment that it should be subject to such proper

objections.

The Court: If you did, I didn't hear it.

Mr. Peterson: I think so.

Mr. Schaffer: I don't mean to mislead the Court.

I think you understand that.

The Court: I don't recall whether you made any

such condition or not.

Mr. Lambeau: Let's have the reporter check it

and see.

Mr. Peterson: It is a matter we can very easily

take up with the Court alone if the Court will per-

mit us. No haiTti has been done as yet. Let me
have that for a second.

(The transcript referred to w^as passed to

Mr. Peterson.)

Mr. Peterson : We have agreed between us, your

Honor, that this [61] is incompetent.

The Court: We will skip it then.

Mr. Lambeau: We will start on page 12, at

line 11. Is that all right?

Mr. Peterson: Yes.

Mr. Lambeau:

''Now, I explained to Fr. O'Dwyer the way
the work was done in Pennsylvania, and I told

him of the work that my mother intended to do

in Wilmington, but that she was coming out

heTe.
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"However, I knew I would have to show

some example of the letters that my relatives

sent out because there had been many claims

that these letters were too commercialized, let-

ters sent out by other organizations, and I

wanted to show that my mother and her rela-

tives who sent out letters write a more inspira-

tional type of letter. So I had a facsimile of

a letter similar to thei one we sent out in Penn-

sylvania, but instead of having the Pennsyl-

vania city and box number printed on it, I had

printed on it the first thing that came to my
mind, Box No. 1483, Wilmington, Delaware. It

was just a sample facsimile letter. There was

no intention to defraud Fr. O'Dwyer or no

intention of misrepresenting anything.

"By Mr. Palmer:

"Mr. Whitson, you were hard up, weren't

you?'

"A. Who was hard up?

"Q. You were.

"A. I am not hard up. I can't open a store

if I am hard up.

"Q. All right.

"You were proposing a contract wherein you

would get 75 per cent of what you collected.

"A. 75 per cent the first year.

"Now, Mr. Palmer, I had nothing at all to

do with this. This was Mrs. Whitson 's; every-

thing was Mrs. Whitson 's.



United States of Amerim 73

(Testimony of Robert H. WTiitson.)

*'Q. That is your wife?

*'A. My mother. Everything I wrote here

was for her. In fact, [62] I have here a sworn

to power-of-attorney, sworn to in July in New
York by my mother giving my wdfe power-of-

attorney to carry on until she came out here.

Both my mother and ni3^self are of comfortable

means.

''I had that letter there printed up the same

as I w^ould have an ad, a sample letter. West-

em Union displays telegrams made out to

Franklin Delano Roosevelt of the White House.

Something like that. The reason I did it was

I didn't want to trade on the name of St.

Mary's Orphanage in Pennsylvania or on the

w^ork we had done for them, because before

leaving the east I had an argument with the

Mother Superior of St. Mary's and my in-laws

living in Pennsylvania, because they felt if my
mother was to do similar work for other or-

phanages, that she might use some of their

mailing lists and, therefore, detract from their

donations.

'^Therefore, I showed Msgr. O'Dwyer that

letter just the same as I show^ed Fr. Gerard

in Bamiing a sample letter that I have here

asking him w^hat he thought of it for a first

letter, and the heading is filled in, 'St. Joseph's

Orphanage, Glendale, California,' addressed to

Mrs. Kelly.
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"I am sure nobody could infer from that

that I was intending to carry the inference that

there was such an orphanage as St. Joseph's

in Glendale, California."

One of the jurors asked this question: "What

was your reason for signing that letter as

Mother Elizabeth?

"The Witness: That came in "

"The Juror (Interrupting): Will you say

why you signed somebody else 's name that way ?

"The Witness: I will come to that later.

"By Mr. Lambeau:

"Why don't you tell us right now?

"A. It so happens that that came out after

I spoke to Fr. Gerard. [63]

"Now, in showing this letter

"Q. (Interrupting) Tell us about signing

that letter, will you, please fi

"A. It will have to come in time.

"Q. You said you signed it. Now tell us

why you signed it.

"A. Msgr. O'Dwyer told me the only place

he knew of w^as Fr. Gerard's school in Ban-

ning. He told me I didn't need his permission

or okay to go there because it was in another

diocese and he had no authority there. So I

went up to see Fr. Gerard in Banning and I

told Fr. Gerard the same as I told Msgr.

O'Dwyer, and I also showed him an outline of

a contract.
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'*Q. You left it with him, didn't you?

"A. Can I see the contract, please? That

is the most important thing in this case. That

is the very premise of whether there was any

intent to defraud or whether there was any

truth to the complaint.

"I have a copy of it here if you want to

read it.

''Q. No-, we don't want you to read it. Just

examine it and say if that appears to be a

copy.

''A. Now, this is

''Q. (Interrupting) Please just examine it

and say whether that is what you left with

this gentleman down at St. Boniface's Or-

phanage.

"A. (Examining dociunent) This is what

I left with them and it is a copy of the contract

that exists in the east. In fact, it is almost a

copy of St. Maiy's."

That refers to Government's Exhibit 6, the con-

tract attached thereto.

Mr. Peterson: Okay. This is the same thing.

All right; he initialed it.

Mr. Lambeau:

"Q. Do you want to put your initials down
there ?

*^A. (Initialing document.) [64]

"Q. Also on the second page, Mr. Whitson.
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A. (Initialing document.)

Q. All right, thank you.

•A. Now, this is the most important thing

in it. There was no intention to defraud any-

body. Nobody was asked to put up one cent.

I didn't ask for a cent, didn't get a cent and

didn't intend to get a cent. This w^asn't my
business. I was opening a store. This contract

was signed by nobody and Fr. O'Dwyer had

nothing to do with this contract. The only

reason for going there was to ask for some

name of an orphanage.

*'If Father Gerard signed this contract, it

has not one iota of value.

'^It says here in Section 2:

'' 'The service agrees to plan and conduct all

campaigns in their entirety; to supply names,

prepare all printed matter, get out mailings

and to stand all expense of same, including

stamps.

'

''Q. We have the contract.

''A. But has the jury read it?

*'It also says:

'^ 'The Orphanage is not to stand any ex-

pense whatsoever '

"And here it says, 'All donations are to be

received by the Orphanage and deposited by

it in its local bank.'

"Now, this was sent to Fr. Gerard with a

space left open for the percentage that the
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orphanage was to return to the Service to pay

for the cost of the printing, envelopes, return en-

velopes, maintaining mailing lists, etc.

"Q. That percentage was 75 per cent?

''A. Sir?

Q. That percentage was 75 per cent?

'A. I didn't fill in the percentage.

Q. Was the percentage 75 per cent? Yes

or no?

**A. Not yet, not until I could find out, get

estimates as per [65] this list here.

''Q. Was that percentage the percentage

you discussed with Fr. Gerard?

''A. Over the telephone Fr. Gerard asked

me what the percentage would be,

''Q. And you replied what the percentage

would be?

''A. I said for the 14-year period I could

not give him a full percentage even though

St. Mary's in the east was paying 60 per cent,

because I had gotten estimates from Zellerbach

and other firms on printing.

"I want to leave this with the gentlemen

here who are businessmen and know mail cam-

paigning themselves to see if this isn't a con-

servative estimate, showing the cost and show-

ing that Mrs. Whitson would lose $600.00 a

year for the first two years, which any busi-

nessman would expect to lose, but she would

make it up in subsequent years.
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'^Q. You mean that would be the cost,

$600.00?

'A. I beg your pardon?

'Q. That would be the cost, $600.00?

'A. No, the costs are written there. Above

the costs of the campaign, she would lose about

$110.00 on each campaign.

'^Q. That would depend on how much dona-

tions came in, wouldn't it?

"A. St. Boniface's is a new school. Nobody

knows about it. We cannot circularize it in

Riverside or San Bernardino Counties because

most all of the Catholics there are Mexicans.

We have to go to far distant cities to circu-

larize.

''Now, I told Father Gerard that the first

year would be 75 per cent, and I would then

have a sliding scale for the next two years until

the third year w^ould be 50-50.

"Q. For the balance?

''A. It would be even, 50-50. [66]

"Q. For the balance of the 14 years it would

be 50-50?

"A. For the balance of the 14 years it would

be 50-50.

"Q. After the first three years. Is that cor-

rect ?

"A. After the first three years, yes.

"Q. Thank you.
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''Will you tell us how you happened to sign

this letter?

"A. Certainly I will.

"Q. Right now without going into any more

preliminaries.

''A. I will admit that I erred in permitting

certain misconceptions that Fr. O'Dwyer had

inferred from my talk, to allow that facsimile

letter to go uncorrected, and I further admit,

regarding that letter there, that I made a very

bad mistake and error in taking advantage of

an erroneous circular like that, thinking that

it would rush Fr. Gerard into signing this

agreement so the campaign could start off on

schedule.

"Q. You thought that that might be the ef-

fect, that it would hurry Fr. Grerard into sign-

ing the agreement ?

"A. I did, and I admitted it. That is where

I erred, but nobody can show that there was

any intention to defraud in that, or any iota

of fraud in anything that was done."

A juror asked this question: "Were you in Wil-

mington when that letter was mailed out?

"The Witness: No."

The Juror's question: "Who mailed it for

you?

"The Witness: It was probably mailed in

the hotel.
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*'By Mr. Lambeau:
'^Q. Who did you intend having mail it for

you?

''A. It was sent to the hotel.

*'Q. Did you mail it to the hotel or to some-

body at the hotel?

''A. To the hotel.

''Q. Did you mail it to the bellboy or who?

'^A. No, the hotel. [67]

"Q. You didn't put anybody's name on the

slip, just the hotel?

''A. No. I didn't remember the bellboy's

name.

''When people talk to me, unless I ask them

their name the second or third time, I can't

remember them.

"Q. What hotel did you send it to?

''A. The Dupont.

"Q. The Hotel Dupont?

"A. Yes.

''Now, nobody can say that my intentions

in this whole thing weren't entirely altruistic

and charitable. I was getting nothing myself.

The desire was to bring my mother out here

and to make a contact for her. I didn't ask any-

body for a penny. Nobody was going to invest

a penny. I didn't ask for Pr. O'Dwyer's in-

fluence or anything. He told me he would have

nothing to do with it.

"Q. You just had in mind a sort of a hob-

by for your mother. Was that it?
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''A. It was to keep her actively busy. Right

now in New York she is busy with various

charities.

"That was my only purpose in bringing her

out, and the complaint says mail fraud, intent

to defraud, and 'to defraud,' as I saw the defi-

nition, is to deprive someone of some interest

or property by deceit. Who was going to be de-

prived ?

"Q. Just a moment now. There is one other

thing. You said a while ago that these activi-

ties conducted by your wife and your mother

back in Pennsylvania, they sent out these let-

ters for donations and they never got anything

in return for it in a material way; that is, by

way of monetary reward.

"A. What?
"Q. You said they didn't get any money out

of the campaign they conducted.

''A. They got a percentage to pay them for

the costs. [68]

"Q. Just for their costs?

"A. Yes, and if there was anything—as

yet, there is nothing over the costs. There is

nothing. After the first two years, after that,

from our experience I will wager there isn't

more than $25.00 a week for my mother in vis-

iting that orphanage weekly. In fact, I feel

that I have been so much harmed by this—

I

spent three nights in jail for what I thought
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was a charitable gesture.

"A^Hien that post office inspector came out

to my house, if I had any guilty intent, would

I have shown him everything I have here?

Ask them (indicating jurors) to read the con-

tract. Ask them to figure out if there vras any

fraud in the whole thing.

"Q. Now, Mr. Whitson, is there anything

you want to explain before leaving?"

Mr. Peterson: I don't think that is material,

about the bail before the Commissioner.

Mr. Lambeau: I think it is part of the answer.

Mr. Peterson: I don't care. It is something you

suggested leaving out. I don't care.

Mr. Schaffer: Start on line 9, page 22.

Mr. Lambeau:

"Q. Just a moment, Mr. Whitson. Will you

please just confine your remarks to anything

you have to say, not what somebody may have

said.

"A. I would like the gentlemen of the jury

to read over this outline of the estimated mail-

ings that we intended to make next year. There

was going to be six mailings, one every two

months, of 10,000 each. The estimated returns

on that would be $500.00 per mailing for the

first three mailings and $600.00 per mailing

for the second three mailings, based on what we

had accomplished in the east."
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A juror asked this question:

**You said you worked in the east.

"The Witness: My relatives have worked

for the St. Mary's Orphanage." [69]

Juror: "Did you have any contact at all

working with them?

"The Witness: Yes, I helped them write

the letters."

Juror: "Have you got any literature with

you?

"The Witness: With my name on if?"

Juror: "No, I mean the way you have

worked it in the east.

"The Witness: Yes, I have it right here.

I wdll be glad to show it to anybody that wants

to see it because I think—here are the initials

A. H. W., my mother's on the bottom.

The juror again: "The reason I am asking

that question, having that information, having

done service as you claim you have, would it be

necessary then for you to have literature print-

ed here of a company that wasn't even exist-

ing?

"The Witness: Yes, and I will tell you

why. Because I didn't want to trade on the

name of St. Mary's, on the work that we had

done there, because I had an argument in a

discussion

The Juror (Interrupting): "Why not?

"The Witness (Continuing) : ^before I

left there."
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The Juror: ''Why not?

"The Witness: Because they claimed if my
mother went into it, she would use their mail-

ing list and detract from their donations. '^

The Juror: "Do you think anybody that is

charitable, who wanted to do good, would want

to deprive any other community of getting the

same benefit?

"The Witness: Yes, the Mother Superior

there would."

The Juror: "I don't think that anybody

would.

"The Witness: In fact, here is the letter

of the Mother Superior (exhibiting docu-

ment)."

The Juror: "Is there any such orphanage

in Pennsylvania?

"The Witness: Of course not. I didn't claim

there was."

The Juror: "No, in Pennsylvania; not in

Delaware.

"The Witness: Here—they are all in Penn-

sylvania. Here is the answer to that (exhibit-

ing document)." [70]

The Juror: "Are they the same as the ones

in Wilmington?

"The Witness: Sir?"

The Juror: "Are they the same as the ones



United States of America 85

(Testimony of Robert H. Wliitson.)

in Wilmin.^on ?

*'The Witness: Oh, no; they are not the

same as in Wilmington. There is no institu-

tion in Wihnington that I know of.

"Now, I had nothing to do with this. Here

is a power-of-attorney sworn before a notary

by my mother giving my wife power to act

for her until she comes out here (exhibiting

dociunent).

"Mr. Lambeau: All right, I think that is

all, Mr. Whitson.

"Are there any further questions, gentle-

men?
"The Witness: And here is a letter signed

by Mother Agnes, the Mother of

"By Mr. Lambeau:

"Q. (Interrupting) That is not the letter

of July 26th, is it?

"A. That is dated December 26, 1939 renew-

ing the agreement that my relatives had with

their organization.

"Now, I am not trying to defend my actions

—it was entirely imethical and wrong—regard-

ing those letters or regarding Fr. O'Dwyer

carrying along an inference that he got about

Wilmington. Despite that, if anyone thinks

there was any intentions on my part to de-

fraud anybody or that I was to get one cent

out of it, please ask me the questions while I

am here.
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*'Mr. Lambeau: They have the evidence be-

fore them now, Mr. Whitson.

*^The Witness: And I would like you to

show them the outlay and to show there is no

big money in this thing.

''Mr. Lambeau: Yes, I will leave that with

them while they deliberate.

"The Witness: And I have here things to

show my own background that I had been a

merchandise manager and was responsible for

a stock of two million dollars.

"A Juror: What store was that? [71]

"The Witness: The name is the Head Com-

pany, and here is the store that I owned in

which my name is very plainly listed as the

owner, Reps, Johnston—

"

Mr. Schaffer: That is Johnstown, Penn-

sylvania.

Mr. Lambeau: "—R. H. Whitson."

A Juror: "Who was going to furnish you

with a mailing list"?

"The Witness: Well, I gathered my mail-

ing list—here is how I did that—from the dif-

ferent people we know around the country of

Catholics. 'Would they send us names of Cath-

olics who had died within the last month or

so.'

"Incidentally, that is another big item be-

cause it costs on the average of 10 cents a name.

We sent them crucifixes if they would send in
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the names of five persons. That is the way we

g-athered the names.

"Mr. Lambeau: All right, thank you, Mr.

Whitson.

''The Witness: Now, does anybody want to

ask me anything?

"Mr. Lambeau: That is all.

"The Witness: My intentions are so altru-

istic.

"Mr. Lambeau: We appreciate what your

intentions are.

"The Witness: "Thank you for your time."

[72]

J. H. VAN METER
called as a g-overnment witness on oath testified as

follows

:

I am a Post Office inspector and was such dur-

ing all of the times mentioned in the indictment.

I had a conversation with the defendant on or

about August 5th of this year at his apartment, 849

South Normandie Avenue.

I told Mr. Whitson that there must have been

some mistake in his filing an application to rent

this Post Office box in Wilmmgton, and I show^ed

him the application for the box and he said that he

filled that out and that was his signature. In con-

nection with the address on here which he gave as

his business address, he said that was an address
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furnished to him by soraeone nt the hotel, that he

didn't know whether or not there was such an ad-

dress in Wilmington as 229 West 8th Street and

he said he was staying at the Dupont Hotel in Wil-

mington, which is shown on here as his residence

address.

I called his attention to Government's Exhibit

8 for identification, and I asked him about this ad-

dress and he said it was an address that was fur-

nished by the bellboy or someone at the hotel, that

he didn't know whether there was such an address

in Wilmington or not.

Documents heretofore marked Government's Ex-

hibit Nos. 7 and 8 for identification were offered

and received in evidence and are in words and fig-

ures as follows:

GOVERNMENT'S EXHIBIT NO. 8

is an envelope bearing the following words and

figures

:

''Post Office Department

"Post Office, Wilmington Del

"Official Business

"Cashier's Office

"Penalty for Private Use

"To Avoid Payment of

"Postage, $300"

Addressed as follows:

"Mr. Robert H. Whitson, 229 W 8th St.,

Wilmington Delaware" [73]
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Is postmarked as follows:

"Post Mark required Wilmington Del Jim

17 1940 3:36 P.M."

The envelope bears a rubber stamp mark depict-

ing a hand pointing to the upper left hand cor-

ner of the envelope and on the hand is endorsed

the words, "Return to sender."

In handwriting, in lead pencil, the lower right

hand corner of the envelope bears the following

"No Such # 22"

GOVERNMENT'S EXHIBIT NO. 7

is as follows:

"Application for Post Office Box

June 11 1940

(Date)

"The undersigned hereby applies for the use

of a box in the post office at Wilmington, Wil-

mington, Del. and agrees to comply with the

postal regulations and rules relative to the rent-

ing and use of post-office boxes.

5/27/40

It is understood by the applicant that:

1. The rent of the box assigned to him is

to be paid quarterly, in advance, at the rate

fixed by the Post Office Department, and that

the box shall be closed against his use if the

rent for any quarter remains unpaid on the

first day thereof.
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2. The box must not be used for immoral

or improper purposes or for the conduct of

a fraudulent or lottery business or for the

practice of deception or for the conduct of any

business that is objectionable to the De-

partment. The box may be used only for

the delivery of mail addressed in the

name of the holder, members of his im-

mediate family, and in the case of a firm such

members or employees as may be entitled to

receive mail therein and cannot be used for

the delivery of mail addressed to an assumed

or fictitious nn\:i?. I " ^a'v of these rules axe

violated the box may be closed without refimd

of any part of the rental paid therefor.

If the box is rented for a corporation the

applicant should [74] write on the lines be-

low the name of the corporation; if for a firm

the name of the firm and the full name of each

of its members whose mail is to be placed in

the box.

St. Mary's Service Agency

Only mail Addressed to Box: M. Agnes, R.

H. Whitson.

Signature of applicant: Robert H. Whitson.

Character of business: Direct Mail Adver-

tising.

Business address: 229 W. 8th St.

Residence address: Hotel Dupont.
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References

:

D. H. Shaw, Hotel Dupont.

R. K. Kravatz, Hotel Dnpont.

Assigned Box No. 1483

1 Key 20c

JAMES J. CAHILL,
Postmaster.

Entered in box Dept

A. B. H. Jun 11 1940" [75]

Cross Examination

When I talked to the defendant he did not talk

freely. He answered the most of my questions. I

did not make a personal check on the references

that were given when the application for the box

was taken out.

Mr. Whitson stated about having come to Cali-

fornia on account of the health of his wife.

At this point the Government rested its case

and the defendant likewise rested his case, where-

upon the defendant, through his counsel, moved

the Court to direct the jury to find the defendant

''not guilty" on each of the counts set forth in the

indictment, on the gromids that the evidence was

insufficient as to each of said counts, to sustain or

justify the jury in I'etvLi'ii'iig verdicts finding the

defendant guilty. Said motions were argued on be-

half of both plaintiff and defendant and said mo-
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tions were denied by the Court and exceptions duly

taken and allowed.

The ruling of the Court on the foregoing mo-

tions the defendant hereby designates as

Exception No. 1

At this point the defendant offered in evidence

a document theretofore marked as

''DEFENDANT'S EXHIBIT C
for identification, which said document is in words

and figures as follows:

"Know all Men by these Presents,

''That I, Anna Whitson, as sole owner of the

National Service Agency, registered to conduct

business under that name in the County of

New York's Clerk's Office have made, consti-

tuted and appointed, and by these presents do

make, constitute and appoint Diana H. Whit-

son the true and lawful attorney for me' and

in my name, place and stead to make and sign

contracts and agreements and leases, organize

and operate businesses, employ and discharge

help, pay for services and goods, deposit and

withdraw monies, open bank accounts; receive,

accept and disburse monies; reimburse herself

for personal services [76] and expenditures;

giving and granting unto my said attorney full

power and authority to do and perform all and

every act and thing whatsoever requisite and

necessary to be done in and about the prem-
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ises, as fully, to all intents and purposes, as

I might or could do if personally present, with

full power of substitution and revocation, here-

by ratifying and confirming all that my said at-

torney or my substitute shall lawfully do or

cause to be done by virtue hereof.

Acting in my stead, the legal signature of

said Diana H. Whitson, as my Attorney, is as

follows

:

NATIONAL SERVICE AaENCY
ANNA WHITSON

By DIANA H. WHITSON
In Witness Whereof, I have hereimto set my

hand and seal tlie day of in the

year one thousand nine hundred and

Sealed and delivered in the presence of Anna

Whitson.

State of New York,

Coiuity of New York—ss.

Be It Known, That on the 23 day of July,

one thousand nine hundred and 40 before me,

, a Notary Public in and for the State

of , duly commissioned and sworn, dwell-

ing in the
, personally came and ap-

peared Anna Whitson to me personally known,

and known to me to be the same person de-

scribed in and who executed the Power of

Attorney, and she acknowledged the within

Power of Attiorney to be her act and deed.
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In Testimony Whereof, I have hereunto sub-

scribed my name and affixed my seal of office,

the day and year last above written.

[Notarial Seal] SVEND J. ANDERSEN,
Notary Public, New York County Clerk's No.

96, Register's No. 2All. Commission Ex-

pires March 30, 1942." [77]

The Court sustained the objections of the As-

sistant United States Attorney to the introduction

of said document in evidence, to which ruling an

exception was allowed, and defendant hereby desig-

nates such ruling on the admission of said docu-

ment as

Exception No. 2

At this point the defendant rested his case and

the Government likewise rested its case.

Whereupon the' defendant renewed his motions

for directed verdicts as made at the close of the

Government's case in chief, which motions were

denied by the Court and exceptions duly taken and

allowed and w^hich ruling defendant hereby des-

ignates as

Exception No. 3

Whereupon the cause was duly argued by the

coiuisel for the respective parties, at the close of

which arguments the Court instructed the jury as

to the law applicable to said cause.

Whereupon the jury retired, on the 5tli day of

November, 1940, to deliberate upon their verdict.



United States of America 95

Thereafter and on said 5tli day of November,

1940, the jury returned to Court and delivered their

verdict as follows

:

"In the District Court of the United States,

in and for the Southern District of Califor-

nia, Southern Division, United States against

Robert H. Whitson, No. 14503-B Criminal"

Verdict: the jury in the above entitled case

find the defendant, Robert H. Whitson, guilty

as charged in Count 1 of the indictment
;
guilty

as charged in Count 2 of the indictment
;
guilty

as charged in Count 3 of the indictment.

Dated Los Angeles California November 5,

1940.

VAN D. HOGAN,
Foreman of tjie Juiy. [78]

Thereafter and on the 8th day of November, 1940,

the defendant filed a motion for a new trial of

said cause, which said motion is in words and fig-

ures as follows:

(Title of Court and Cause) To the United

States Attorney and to Russell K. Lambeau,

Assistant United States Attorney: You and

each of you will please take notice that the

defendant in the above entitled action, to-wit:

Robert H. Whitson, moves the above entitled

Court for a new trial on the following grounds,

to-wit

:

I.

That the verdict of the jury was contrary

to the law.
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II.

That the evidence was uisufficierLt to justify

the verdict.

Dated November 8, 1940.

LEWIS A. SCHAFFER,
AMES PETERSON,

Attorneys for Defendant.

That on said 8th day of November, 1940, the

hearing of the motion for a new trial was continued

until November 13, 1940, at which time, after said

motion had been duly argued by the respective

counsel for said parties the Court of its own motion

set aside the verdict of the jury on coimt one of

the indictment and dismissed said count one of

said indictment, and denied the defendant's mo-

tion for a new trial as to counts two and three of

said indictment.

The defendant duly excepted to the ruling deny-

ing the motion for a new trial as to counts two and

three of said indictment and hereby designates such

ruling as

Exception No. 4

The time of sentence of said defendant on counts

two and three of the indictment was thereupon con-

tinued imtil November 25, 1940, [79] and an order

entered referring the matter to the Probation Offi-

cer of said Court for investigation and report; that

on November 25, 1940, the matter was continued

until November 26, 1940, at which time the Court

imposed judgment and sentence upon the defendant

as follows:
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''It Is by the Court. Ordered and Adjudged

that the defendant, having been foimd guilty

of said offenses, pay unto the United States

of America a fine in the sum of One Thousand

Dollars ($1,000.00) on Count 2 of the indict-

ment, and that said defendant be further im-

prisoned luitil pajTuent of said fine, or fine and

costs, or mitil said defendant is otherwise dis-

charged as provided by law.

''It Is Further Ordered that imposition of

sentence on Comit 3 of the indictment be, and

the same hereby is suspended for the period

of five (5) years, during which period the

defendant is placed on probation."

To the rendering of such judgments and sen-

tences the defendant then and there duly excepted,

which exception is hereby designated

Exception No. 5

Thereafter and upon the 26th day of December,

1940, which is mthin the time provided by the

Rules of Court for the presenting, signing and fil-

ing of the Bill of Exceptions herein, the plaintiff

and defendant by and through their coimsel stipu-

lated that the time within which the Bill of Ex-

ceptions in said action on behalf of the defendant

and ai:)pellant be settled, be extended to and in-

cluding the 15th day of February, 1941.

Further that defendant and appellant file his

proposed Bill of Exceptions and Assignment of

Errors on or before the 20th day of January, 1941,
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and finally that the plaintiff and respondent file

his proposed amendments, if any, to said Bill of

Exceptions on or before the 10th day of February,
1941.

Whereupon the Honorable Campbell E. Beau-
mont, the Judge of said Court, before whom and a
jury this cause was tried, did make [80] and enter
an order on the 28th day of December, 1940, which
said order was based upon the stipulation last here-

inbefore referred to and good cause also otherwise
appearing to tlie said Court extending the time to

file said Bill of Exceptions and Assignment of
Errors as provided for in said stipulation; that said
order is in words and figures as follows, to-wit:

''In the District Court of the United States,

in and for the Southern District of Cali-

fornia, Central Division.

No. 14503-B

United States of America,

vs.

Robert H. Whitson,

Plaintiff,

Defendant.

ORDER EXTENDING TIME WITHIN
WHICH TO SETTLE BILL OP EX-
CEPTIONS AND PILE ASSIGNMENT
OP ERRORS.

Upon reading and filing the stipulation of
comisel for plaintiff and respondent, and coun-
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sel for defendant and appellant, and it also

otherwise appearing to the Court that there

is good cause therefor,

It Is Hereby Ordered that the time within

which the Bill of Exceptions in the above en-

titled action, on behalf of the appellant be

settled, is extended to and including the 15th

day of February, 1941.

It Is Further Ordered that the defendant

and appellant, Robert H. Whitson, file his

assignment of errors and proposed Bill of Ex-

ceptions on or before the 20th day of Jan-

uary, 1941.

It Is Further Ordered that the United States

Attorney file his proposed amendments, if any,

to said Bill of Exceptions on or before the 10th

day of February, 1941.

Dated December 28, 1940.

C. E. BEAUMONT,
United States District Judge." [81]

Forasmuch as the matters above set forth do not

otherwise appear of record, the defendant, Robert

H. Whitson, tenders this as his Bill of Exceptions

on his appeal sued out and taken herein, which said

Bill of Exceptions is all of the evidence received

in said cause, and prays that same may be allowed,

settled, signed and sealed by the Judge of this Court

presiding at the trial, by the said Honorable Camp-
bell E. Beaumont, pursuant to the statute and the

Rules of Court in such case made and provided,
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to be filed and made a part of the record herein,

which is done according to law this 12 day of Feb-

ruary, 1941, w^hich is within the time heretofore

granted by the Court, and pursuant to the Rules

of Court and Statute appertaining thereto, for the

presenting, signing and filing of said Bill of Ex-

ceptions herein.

C. E. BEAUMONT
District Court Judge.

The foregoing Bill of Exceptions was presented

this 17 day of January, 1941 to the said Honorable

Campbell E. Beaumont, Judge of this Court, by

the defendant, Robert H. Whitson, in accordance

with the orders of Court heretofore entered apper-

taining thereto, for the presenting, signing and

filing of said Bill of Exceptions herein, for the ap-

proval, signature and seal of said Honorable Camp-

bell E. Beaumont ; said Bill of Exceptions was de-

livered to the counsel for the United States for ex-

amination as said counsel, and the approval, signa-

ture and seal of the same w^as taken under advise-

ment by said Court.

C. E. BEAUMONT,
Judge of the United States

District Court.

OK. R.K.L.

OK. A.F.M. [82]

It Is Hereby Stipulated by and between counsel

for plaintiff and counsel for defendant, that the

foregoing Bill of Exceptions is a true and correct
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copy in narrative form of all of the evidence and

exhibits offered.

Dated: February 10, 1941.

WM. FLEET PALMER
Acting United States Attorney

and

RUSSELL K. LAMBEAU
Assistant United States

Attorney

By RUSSELL K. LAMBEAU
Attorneys for Plaintiff.

MILTON M. COHEN
ALFRED F. MacDONALD

By ALFRED F. MacDONALD
Attorneys for Defendant. [83]

Received copy of the within Bill of Exceptions,

this 17th day of January, 1941.

WM. FLEET PALMER,
Attorneys for Ptff.

[Endorsed]: Filed Jan. 17, 1941. R. S. Zimmer-

man, Clerk. By P. D. Hooser, Deputy.

[Endorsed]: No. 9694. United States Circuit

Court of Appeals for the Ninth Circuit. Robert H.

Whitson, Appellant, vs. United States of America,

Appellee. Transcript of Record. Upon Appeal from

the District Court of the United States for the

Southern District of California, Central Division.

Filed March 27, 1941.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.
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In the United States Circuit Court of Appeals

for the Ninth Circuit

No. 9694

UNITED STATES OF AMERICA,
Plaintiff and Respondent,

vs.

ROBERT H. WHITSON,
Defendant and Appellant.

POINTS RELIED ON BY APPELLANT ON
APPEAL AND DESIGNATION OF THE
PARTS OF THE RECORD NECESSARY
FOR THE CONSIDERATION THEREOF.

Comes now Robert H. Whitson, the appellant

above named, and states that upon said appeal he

will rely on each, every and all of the points set

forth in his assignment of errors filed herein, and

hereby designates the following as the parts of the

record which he thinks necessary for the considera-

tion thereof:

1. Indictment.

2. Plea of the defendant.

3. Verdict.

4. Judgments and sentences of the Court.

5. Stipulation and order extending* time for

filing bill of exceptions and assignment of errors.

6. Bill of exceptions and order of Court ap-

proving and allowing the same.
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7. Assignment of errors.

8. Notice of appeal.

9. This designation and statement of points [85]

relied upon.

MILTON M. COHEN and

ALFRED F. MacDONALD
By ALFRED F. MacDONALD

Attorneys for Appellant. [86]

Received copy of within Points and Designation

this 26th day of March 1941.

WM. FLEET PALMER
U. S. Dist. Atty.

RUSSELL K. LA^IBEAU
Asst. U. S. Dist. Atty.

By RUSSELL K. LAMBEAU

[Endorsed]: Filed Mar. 27, 1941. Paul P.

O'Brien, Clerk. [84]




